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BAO PAM QUYEN
PUQC AN TOAN TINH MANG,
SUC KHOE VA DANH DU, NHAN PHAM
CUA TRE EM DAN TOC THIEU SO
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TOM TAT:

Bai viét phan tich vé thuc trang bAo ddm quyén dugc an toan tinh mang, stic khde va danh dy,

nhan phdm cia tré em dan toc thiéu s6, tir d6 chi ra nhitng bat cip con tdn dong trong hé thong cac

quy dinh clia phdp lut va dé xuat mot s6 gidi phdp nhim niang cao hiéu qua bdo ddm quyén dugc
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an toan tinh mang, stic khde va danh du, nhan pham ctia tré em dan tdc thi€u so.

Tir khéa: bio ddm quyén dugc an toan tinh mang, stic khde va danh du, nhan pham, tré em dan
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toc thi€u so.

1. Dt vandé

B0 luat Dan sw nam 2015, Luat Tré em nim
2016, Nghi dinh s6 56/2017/ND-CP ngay 9/5/2017
quy dinh chi ti€t mot s diéu cia Luat Tré em
2016 va cdc van ban phdp ludt khdc cé lién quan
da c6 sy thira nhan ddi véi cdc nhém quyén cida
tré em din tdc thi€u s, ciing nhu cdc phuong thic
bdo ddm quyén tuong duong. Tuy nhién, tré em
dan toc thi€u s6 van 1a mot d6i tugng chua dudc
nghién cttu siu, dic biét d6i v6i moi quan hé mat
thi€t giita dic di€m cda tré em dan toc thiéu s6
véi cdc hoat dong bdo ddm quyén dugc an toian
tinh mang, stic khde va danh du, nhan phdm; cic
hoat dong bio ddm quyén dugc an toan tinh
mang, sic khée va danh du, nhidn phim cia tré
em dan tdc thi€u s6 chua dat duge hiéu qua cao
khi€n cho nhiéu ddi tugng 1¢i dung nhitng di€m
bA't cap nay dé€ ti€n hanh cdc hanh vi pham toi

xam hai d&n cdc quyén trén cla tré em dan toc
thi€u s6. VAy nén, viéc hoan thién hé thdng phap
luat vé bdo dim quyén dudc an toan tinh mang,
sttc khde va danh dy, nhan phdm ciia tré em din
toc thi€u so chinh la dang xay dung nén ting, co
s vitng chic cho hoat dong bdo ddm cdc quyén
trén cla tré em dan tdc thi€u s6.

Bén canh d6, ning cao nhin thiic vé cidc nhém
quyén néi chung va quyén dudc an toan tinh mang,
stic khde va danh du, nhan phim néi riéng cla tré
em dan toc thi€u s6 - d6i tugng dugc danh gid thudc
nhém ngudi dé bi tén thuong cling 14 budc ngoit
quan trong trong viéc trién khai cdc hoat dong bio
ddm quyén dudc an toan tinh mang, sic khde va
danh du, nhian phim cda tré em dan toc thiéu s&
bing phuong phdp ti€p cin dwa trén quyén con
ngudi (Human Rights - Bassed Approach - HRBA)
mot cach toan dién va kién quy&t hon.
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2. Thyc trang vé bao dam quyén dugc an toan
tinh mang, siic khée va danh dy, nhan phim cia
tré em dan toc thi€u so

Hién nay, cdc quy dinh phap luit vé bdo dam
quyén dudc an toan tinh mang, sitc khde va danh
du, nhan phim ctia tré em déan toc thidu s6 da dugc
ghi nhén va quy dinh tai cic van ban phéap ly, nhung
cd ché& bido ddm quyén con ngudi vin chua dudc
phit trién toan dién, chua dudc phat huy diy dd .
Chinh vi viy, hoat dong bdo ddm nhitng quyén trén
vdi d6i tugng 1a tré em dan toc thi€u s6 vin con ton
tai nhi€u bat cap trén cic phuong dién sau:

Thit nhdt, vé viéc dp dung phiong phdp tiép cdn
dua trén quyén con nguoi doi véi nhém nguci dé bi
ton thuong.

Theo nhin dinh chung clia phip luit qudc t& vé
nhin quyén, nhém ngudi d& bi tdn thuong
(Vulnerable groups): “khdi niém diing @€ chi cic
cong ddng, nhdm ngudi c6 vi thé vé chinh tri, kinh
t& hodc xa hoi thap hon da s, khi€n ho ¢é nguy co
cao hon bi bé quén hay bi vi pham quyén. Chinh vi
vay, ho cAn dugc chd y bido vé dic biét so véi
nhitng nhém, cong dong ngudi khac”. Thuc t€, tré
em dan toc thiéu s6 phai d6i mit v6i nhitng rii ro
va nguy cd xAm hai d&€n quyén va 1di ich hgp phap
cao hon ngudi binh thudng. Tuy vay, cdc cd ché bdo
ddm hién c6 van chua that sy phdn 4nh dugc
nguyén tic HRBA “doi hdi trong qud trinh xay
dung va thuc hién phép luat phai huéng tGi su ton
trong ning luc va gid tri cia nhém y&u thé, phdi
xay dung dugc nhitng co ché dé nhém y&u thé ¢6 cd
hdi ty minh phét trién ning luc va gia tri cia minh
mot cach chii ddng va cong bing”. Cu thé, viéc bao
vé va thic ddy quyén tré em chua dugce t§ chifc thuc
hién mot cach riéng biét va doc 1ap ma chi dugc
thuc hién gidn ti€p thdng qua cic chién lugc, k&
hoach phat trién kinh t& - xa hoi.

Bén canh d6, theo quy dinh tai diéu 3, Luat Tré
em nim 2016, d6i tugng 4p dung gom: “Cd quan
nha nudc, t8 chic chinh tri, t§ chic chinh tri - xa
hdi, t8 chiic chinh tri xa hoi - nghé nghiép, t& chic
xa hoi, t& chiic xa hoi - nghé nghiép, t& chic kinh
t&, don vi su nghiép, don vi vil trang nhan dan, co s&
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gido duc, gia dinh, cong dan Viét Nam; co quan, t&
chitc quéc t€, t§ chifc nudc ngoai hoat dong trén
lanh thS Viét Nam, cd nhan 13 ngudi nude ngoii cu
trd tai Viét Nam”. Tuy nhién, tré em chinh 1a cha
thé ctia quyén, nhung lai khong nim trong sd nhitng
ddi tugng diéu luatnay 4p dung. Tir d6 cho thay, tré
em dan toc thiu s6 vin chua duge xdc dinh 12 mot
chii thé cu thé trong cic quy dinh vé bdo ddm
quyén dudc an toan tinh mang, sitc khée va danh
dy, nhan phim. Piéu nay din d&€n nguy co thuc
hién cdc hoat dong bdo ddm quyén dugc an toan
tinh mang, stic khde va danh dy, nhin phim cia tré
em déin tdc thiu s6 khong dudc trién khai phit hop,
khdng ddm bio dugc tinh thuc t€ trong thyc tién
thyc thi.

Thit hai, vé viéc quy dinh cdc co ché bdo dam
quyén.

Luit Tré em 2016 da c6 nhitng quy dinh vé
phuong thiic bdo dam cho tré em, tuy nhién ndi
dung tai cdc di€u khodn nay vin con chua sat thuc
tién d6i v6i tré em viing ddng bao dan tdc thiu
6. Pham vi Nha nudc bdo ddm tai chuong III quy
dinh vé& chim séc¢ va gido duc tré em bao gom: (1)
B4o ddm vé chim séc, nudi dudng tré em; (2) Bdo
ddm vé chim séc stic khée tré em; (3) Bdo ddm vé
gido duc cho tré em; (4) Bdo ddm vé gido duc cho
tré em; (5) Bdo ddm diéu kién vui chdi, gidi tri,
hoat dong vin héa, nghé thuat, thé thao, du lich
cho tré em. Tuy nhién, d6i véi cdc pham vi ndy,
tré em dan toc thi€u s6 van c6 nguy co dé bi bd lai
phia sau. Pic biét khi cdc hanh vi xAim pham dén
quyén dudc an toan tinh mang, sitc khée va danh
dy, nhan phdm dién ra. Piéu nay din dén cic co
ch&€ bdo vé da dudc quy dinh khé khin trong viéc
ddm bdo thuc thi mot cdch chat ché. Chinh vi vay,
céc hoat dong bdo vé da gip nhiéu bt 1gi, thi€u
hiéu qua khi 4p dung v6i nhém ddi tugng 1a tré em
dan toc thi€u so6. Bén canh d6, diéu 53 va diéu 72
clia Luat Tré em nim 2016 quy dinh vé trich
nhiém ctia cdc chd thé c6 thim quyén trong cong
tdc bdo vé tré em ciing dugc ddnh gia 1a thi€u sy
phdi hdp giita cdc co quan, td chiic, ca nhan khi
phdt hién cédc trudng hgp tré em nghi ngd bi bao
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hanh . Hon nifa, cdc trinh ty va thd tuc ti€p nhan
thong tin, danh gid vu viéc cling con mang tinh ly
thuyé&t din dén thyc tién thuc hién rudm ra, mat
nhiéu thdi gian. Tir nhitng quy dinh khong mang
tinh thyc tién cao, khong ddm bdo cho viéc bdo vé
tré khdi nhitng tdc dong xAu, dAn dén cit gidm ti 1&
phan hdi clia tré em dan tdc thi€u sd ddi vdi nhitng
hanh vi xAm hai d&€n bdo ddm quyén dudc an toan
tinh mang, sic khde va danh dy, nhan ph?fm, dic
biét d6i v6i cac vu viéc vé lam dung tinh duc, bao
lyc gia dinh, k&t hon sém,...

Thit ba, vé ché'tai xit Iy.

Theo quy dinh tai Piéu 27 Nghi dinh s6
144/2013/ND-CP: “Quy dinh x& phat vi pham hanh
chinh vé bdo trg, ctu trg xa hoi va bdo vé, chim
s6c tré em” thi ché tai ddi v6i nhitng hanh vi xim
hai dén bdo ddm quyén dudc an toan tinh mang,
siic khde va danh dy, nhin phdm cla tré em noi
chung va tré em din tdc thi€u sd néi riéng thi€u
tinh rin de. Tré c6 thé phai d6i mit v6i nhitng hé
luy nghiém trong, nhu: ton thuong tam 1y, t6n hai
thé chit bdi nhitng hanh vi xAm hai cia ngudi pham
toi. Tuy nhién, mifc xt phat cao nhat ddi vi hanh
vi clia nhitng ngudi pham toi chi tir 10.000.000 ddng
dén 15.000.000 ddng gy thi€u tinh rin de doi véi
ngudi pham tdi. Chinh vi vay, c4c bién phap ché tai
cAn phai dugc xay dung chit ché va nghiém khic
hon. Pién hinh d8i vé6i cdc chi thé vi pham thudc
cdc cd quan nha nudc, cic to chifc trung gian hoic
truc ti€p thuc hién cong tdc bdo ddm quyén dugc an
toan tinh mang, sttc khde va danh dy, nhan phim
cha tré em dan tdc thi€u so.

Thit tu, véi tu cdch la chii thé ciia quyén nhung
tré em dan téc thiéu sé con gdp nhiéu han ché doi
cdc ning luc hanh vi phdp 1y trong mot s6 cdc
truong hop nhdt dinh.

Tai khoan 1, diéu 155, B9 luat T8 tung hinh sy
nim 2015, cdc vu 4n hinh sy vé t6i pham quy dinh
tai khodn 1 cdc diéu 134, 135, 136, 138, 139, 141,
143, 155, 156 va 226 ctia B6 luat Hinh sy nam 2015
quy dinh chi dugc khdi t6 vu 4n hinh sy khi c6 yéu
cu clia ngudi dai dién clia bi hai 12 ngudi duéi 18
tudi. Tir d6 c6 thé thay, diéu khoan nay c6 thé trd

thanh nguyén nhan din dén tinh trang che day cdc
hanh vi phi phdp, xAm hai d&€n quyén va 1i ich hgp
phép clia tré em néi chung va tré em dén toc thi€u
s0 néi rieng. Hon nita, thuc t&€ lai cho thdy cic vu
viéc lién quan dén tinh mang, stc khde va danh du,
nhan phdm cilia tré em dan toc thi€u sd ciing c6 cic
trudng hgp ma ngudi dai dién cla tré em (cha, me,
ngudi chim séc nudi dudng) khong yéu ciu khdéi to
vi mot s6 1y do cht quan, nhu: 4nh huéng dé€n tAm
ly clia tré, danh dy clia gia dinh,... diéu ndy khién
viéc ddm bdo tinh kip thdi trong hoat ddong bdo ddm
quyén cho tré em dan toc thi€u sd gip nhiéu khé
khin, dién hinh 13 d8i v6i nhém quyén dudc an toan
tinh mang, stic khde va danh du nhan phim. Ngoai
ra, vin d& nay con gian ti€p khi€n hoat dong bao
ddm khé ti€p cin cic em ngudi ddng bao dan tdc
thiéu s6 cu trd tai nhitng viing c6 vi tri - dia 1y khong
thuan 1gi.

Thit nam, quy dinh phdp ludt vé cdc hanh vi bi
cdm tai diéu 6, Ludt Tré em ndm 2016.

Trong d6, quy dinh cAm “Bé roi, bd mic, mua
ban, bit c6c, danh trdo, chi€ém doat tré em” tai
khodn 2 clia diéu 6 ctia Luat. Tuy nhién, khdng c6
quy dinh nao gidi thich cu thé va tich biét hanh vi
“bd mac” va “bd roi’’. Bén canh d6, su phan chia
gifta cdc nhém hanh vi bi cAm thi€u sy 16 rang, lién
k&t va thdng nhat. Do d6, trong thyc tién thuc hién
s& c6 kha ning ton tai nhiéu bat cap, 4nh hudng d&n
qu4 trinh t6 tung, khong ddm bao tinh chinh x4c cao
din dén viéc bio ddm quyén dugc an toan tinh
mang, siic khde va danh dy, nhan phdm ciia tré em
dan toc thi€u s6 chua thuc sy hiéu qua, chua thong
nhat vdi thuc té.

Thit sdu, quy dinh vé cdc co ché gidm st.

Nhitng quy dinh vé céc bién phdp gidm sit hién
c6 chua ddm bdo dugc tinh lién k&t va phdi hop
giifa cdc cd quan nha nudc c¢6 thim quyén. Chinh vi
vay, viéc t§ chiic gidm sat khong dem lai hiéu qua
cao. Pic biét ddi v6i cong tdc quan ly nhitng du 4n
hd trg tir céc t& chic xa hoi, dAn dén trudng hop lam
dung xAm hai d€n bio ddm quyén dugc an toan tinh
mang, siic khde va danh dy, nhan phdm ciia tré em
dan tdc thiéu so.
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3. Mot so kién nghi nhim bio dim quyén
dugc an toan tinh mang, sitc khée va danh du,
nhan phim ciia tré em dan tdc thi€u sé

T nhitng bi't cAp néu trén, Nha nu6c cin c6 su
thay d6i trong dinh huéng xay dung cdc quy dinh
phép lut va cac chinh sdch dan toc huéng dé€n bao
ddm cdc quyén cho tré em dan toc thiéu s6. Viéc
xay dyng cdc quy dinh phap ludt mang tinh thuc
tién cao thay vi chi tap trung khing dinh céc quyén
cd ban sdn c6 s€ gidp cdc cong tic bdo ddm céc
quyén cda tré em ddng bao din toc thiéu s6 dé
dang ti€p can hon, tao dung dudc niém tin vitng
chic d6i v6i tré em dan tdc thi€u s6 va cac chii thé
khéac trong xa hoi bdi su rd rang cia cac quy dinh
phép ludt va sy gia ting cia tinh bdo ddm trong céc
quan hé phap ly. Pic biét, ddi véi cac quan hé phap
ly lién quan d&€n bdo ddm quyén dudc an toan tinh
mang, siic khde va danh dy, nhan phdm ciia tré em
dan toc thi€u s8. Bén canh do, cin ning cao ty 1
phan hdi clia tré em dan toc thi€u s6 d6i vdi cic
hanh vi xAim pham dé&n quyén dudc an toan tinh
mang, stic khde va danh dy, nhan phé?m.

Khong chi vay, cdc mdi quan hé nhin than clia
tré em dan toc thiu s6 ciing can dugc dé tAm va
khich 1é& tham gia vao hoat dong bdo dim quyén.
Cu thé cin c6 céc chién lugc truc ti€p va toan dién
d€ ddi méi cac hoat dong ning cao cic tri thiic vé

TAILIEU TRICH DAN VA THAM KHAO:

quyén va bdo ddm quyén dudc an toan tinh mang,
sttc khde va danh dy, nhan phdm cho tré em dén toc
thi€u s6 va ngudi dan dia phuong.

Ngoai ra, Nha nudc cling can tip trung hon nita
viéc chan chinh va dao tao d6i ngii cdn bd ddng bao
dan toc thi€u s6. Pic biét trude su thay dsi khong
ngirng ctia nén khoa hoc - cong nghé, can c6 sy mé
rong pham vi khong gian phong ngilra d6i véi cic
tdc nhin de doa dén bio ddm quyén dugc an toan
tinh mang, stic khde va danh dv, nhin phim ctia tré
em dén toc thiéu so.

4.Kétluan

Tém lai, hé thong phdp luat nuéc ta hién nay da
xay dung chi ti€t hon nhitng quy dinh vé quyén va
bdo ddm quyén cia tré em néi chung va tré em dian
toc thiéu s6 néi riéng. Tuy nhién, nhitng quy dinh
ndy van con ton tai mdt s di€m bat cip can dugc
xem xét hoan thién. Pic biét 1a cdc quy dinh vé
viéc bdo ddm quyén dudc an toan tinh mang, sifc
khde va danh du, nhian phim ciia tré em din toc
thiu s& vin chua ddm bao dudc tinh phii hop, thuc
t€ nhu da dé cap. Chinh vi vay, can c6 su diéu chinh
kip thai @€ cac quy dinh phap luat c6 lién quan phat
huy hiéu qua, trd thanh nén tdng phap 1y vitng chic
cho hoat dong bdo ddm quyén dudc an toan tinh
mang, siic khde va danh dy, nhaAn phdm cia tré em
dan tdc thi€u so m
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PROTECTING THE RIGHTS TO INVIOLABILITY OF THE BODY,
TO THE PROTECTION BY LAW OF HEALTH, HONOR
AND DIGNITY OF ETHNIC MINORITY CHILDREN
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ABSTRACT:

The 2016 Law on Children and other legal documents within Vietnam's legal system contain
provisions aimed at ensuring the safety, health, honor, and dignity of children. However, the
practical implementation of these provisions has revealed several shortcomings. Specifically, in
ethnic minority areas, legal regulations often lack practical applicability, exacerbated by
challenges related to geography, socio-economic conditions, transportation, and limited access to

information for children and local communities. These factors hinder the effective protection of

the rights of ethnic minority children. This study analyzes the current state of safeguarding the
safety, health, honor, and dignity of ethnic minority children, identifies gaps in the existing legal

framework, and proposes solutions to improve the effectiveness of these protections.

Keywords: ethnic minority children, right to inviolability of the body, to the protection by law

of health, honor and dignity.
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