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TOM TAT:

Hoat dong thu thiap chitng ci cia toa dn trong cac vu 4n din sy dugc ghi nhdn trong ca Bo luét
T8 tung Dan sy nim 2015 va Luat TS chic toa 4n nim 2014, sita d6i, b sung nim 2024. Bai viét
phan tich thyc ti€n 4p dung phap luat vé thu thap chiing ct clia tda 4n trong cdc vu 4n dan sy, tir d6
dé xua't cic ki€n nghi nhiim hoan thién phap luat vé vin dé nay.

T khéa: t6 tung dan su, gidi quyét tranh chap, thu thip chitng cit, tda 4n nhan dan.

1. Khai niém thu thap chitng cif cia toa an
trong vu an dan sy

Thu thip chitng c& 12 m6t bd phin cia qud
trinh t6 tung néi chung va t6 tung dan sy ndi riéng.
“Thu thap” theo Tir dién ti€ng Viét 1a “gép nhit
va tap hgp lai”!. Theo nghia thong thudng, chiing
ct 1a “nhitng cdi cu thé nhu 131 néi, viéc lam, vat
lam ching, tai liéu té ro diéu gi d6 c6 that™.
Trong phap luat TTDS bang Quebec (Canada),
khdi niém chitng ¢t trong t& tung c6 nghia 1a chi
tong hgp céc tai liéu, dit kién cho phép thAm phin
ra mot phan quyé&t hoic cdch hi€u thit hai, chitng
ct chi cdc phuong tién ching minh ma phéap luat
cho phép nhiim xdc dinh sy that ciia mot sy kién
c6 tranh chap.

Theo Piéu 401 Luit Chiing ct lién bang My§:
Chitng ct 14 nhitng gi ma ham chifa trong né sy ton
tai clia bat cif mot su thuc ndo ma ban than sw ham
chita d6 c6 dnh hudng tdi viéc xdc dinh dugc mot
hanh dong hon hodc kém hon.

Diéu 93 Bo luat T8 tung dan sy nim 2015 quy
dinh: “Chting c@ trong vu viéc dan sy 1a nhitng gi cé
that dugc duong su va cd quan, t§ chiic, cd nhin
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khdc giao ndp, xuat trinh cho Tda 4n trong qu4 trinh
t0 tung hodc do Toa an thu thap dudc theo trinh tu,
thd tuc do Bo Iudt nay quy dinh va dugc Toa an st
dung 1am cin ct dé xdc dinh cdc tinh ti€t khach
quan clia vu 4n cling nhu xdc dinh yéu ciu hay su
phdn d6i ctia duong sy 1a 6 cin cif va hgp phap”.

Nhu vay, thu thap ching ct trong t6 tung dan sy
c6 thé hiéu 1a viéc gép nhit va tap hop lai cac tai
lieu, dir liéu 1am cd s§ d€ xdc dinh cdc tinh tiét
khéach quan cla vy d4n dan sy cling nhu x4c dinh yéu
cau hay su phan d6i clia duong sy ¢6 cin cit va hgp
phédp hay khong.

Thu thap ching ctt c6 thé dugc thuc hién bdi cic
duong su hoic tdoa 4n. Mic dil vé ban chat, viéc thu
thap chitng ct nham tAp hgp lai cdc tai liéu, dit liéu
l1am co s& cho viéc gidi quyé&t vu 4n dan sy nhung
khi dudc thuc hién bdi cic chi thé khdc nhau sé ¢
nhitng dic diém riéng. Cc duong sy thuc hién viéc
thu thap chiing ¢ v6i muc dich chitng minh cho cac
yéu cau hodc phan d6i cia minh 12 ¢6 cin cit va
hop phap.

Hoat dong thu thip ching c& cla tda dn chi
dudc thyc hién trong nhitng diéu kién, hoan cinh
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nhAt dinh. Piéu nay xuit phat tir bin chit clia tranh
chap dan sy 1a nhitng mau thuiin giita cdc chi thé
cia quan hé phdp luat dan sy véi nguyén tic vé
quyén ty dinh doat ctia cdc bén. Cic bén tranh
chip c6 quyén tu dinh doat d6i véi viéc xdc dinh
quyén va Igi ich hgp phdp ma minh mudn bdo vé,
do d6, ho 1a chii thé c6 nghia vu thu thip va cung
cAp chitng cif cho tdoa 4n @€ lam cd s cho cic
quyén va 1gi ich hgp phdp 4y. Nhitng quyén va 1gi
ich do6 la dong luc dé€ ho thuc hién hoat dong thu
thap va cung cip chitng ct mot céch tich cuc nhat,
ho ddng thdi ciing 12 nhitng ngudi hi€u bi&t nhat vé
van dé tranh chdp va cdc ching ct ¢6 thé c6 dé
bdo vé& cho minh. Tuy nhién, trong nhiéu trudng
hgp, cdc bén khong phai lic ndo ciing ¢6 thé thu
thap dudc cdc chiing ct cAn thiét, vi du khi ngudi
lao dong can bing chAm cdng clia doanh nghiép
trong céc vu 4n vé tranh chap lao dong, hoic hd so
quan ly cta cdc cd quan nha nudc, chiing ci dang
do bén kia ho#c bén thit ba nim gift, quén Iy... ma
viéc thi€u cdc chiing cit d6 s& dnh hudng dén viéc
gidi quy€t tranh chap dan sy ding din. Ngoai ra,
do duong sy chi tim ki€m, cung cip cédc chiing cit
¢6 16i cho minh nén nhiéu trudng hgp, cic bén sé
khong thu thap va cung cAp cdc chitng cit gay bat
1gi cho minh. Vi du trong mot s6 vu 4n lién quan
dén thé& chap tai sin 1a bat dong san cAn dinh gid
lai @€ ddm bio phi hgp vé6i sy bi€n dong cia thi
trudng nhung cic bén déu khong c6 yéu ciu toa 4n
dinh gid lai ti sin ma d€ ddm bdo c6 diy di co s&
cho viéc gidi quy€t vu 4n thi tda 4n phai chi dong
thu thap chiing ct. Trong cdc hoan canh do, traich
nhiém thu thap ching c@ ctia tda 4n dugc ditra.

2. Phap luat vé thu thiap chiing cif clia toa 4n
trong cac vu an dan sy va kién nghi sira ddi B
luat T6 tung dan sy nim 2015

Khodn 3 Di€u 48 va khoén 3 Piéu 198 BLTTDS
quy dinh thim phdn c6 nhiém vu ti€n hanh thu
thap, x4c minh chiing c bén canh nghia vu cung
cAp tai liéu, chiing ¢t clia duong su. Luat TS chiic
Toa 4n nhdn dan ndm 2014 quy dinh tda 4n xdc
minh, thu thap tai liéu, chitng ci d€ gidi quyét vu
viéc dan sy, hon nhan va gia dinh, kinh doanh,

thuong mai, lao dong (khodn 4 Diéu 2). Phip luat
vé thu thap chitng cif clia tda 4n trong cdc vu 4n dan
st quy dinh hinh thic, ndi dung va diéu kién thuc
hién viéc thu thap chiing ct cta toa an, theo do, toa
4n ti€n hanh c4c bién phap thu thip tai lidu, chiing
cif trong trudng hgp duong su c¢6 yéu cau hoic tu
quyét dinh nhim ddm bdo thu thap ddy dd tai liéu,
chitng ¢t cho viéc gidi quy&t vu dn.

Thit nhdt, Toa an thu thap chiing ¢t theo yéu cau
cta duong su. Trudng hgp duong sy da dp dung céc
bién phdp cin thi€t d€ thu thap tai liéu, chiing ct
ma van khong thé ty minh thu thap dugc thi ¢ thé
dé nghi toa 4n thu thip ching ctt. Cdc bién phap thu
thap ching ct cu thé ma duong su ¢ quyén yéu
cAu tdoa 4n thu thap bao gom: 13y 18i khai clia duong
su, 1ay 13i khai clia ngudi 1am chiing, d6i chat, xem
xét thim dinh tai chd, trung cau gidm dinh, dinh gia
tai sdn, yéu cau cd quan, t§ chic, c4 nhan cung cip
tai liéu, ching ci, xdc minh sy c6 mit hodc ving
miit clia duong su tai ndi cu trd (khodn 2 Diéu 97).
Céc bén yéu ciu tda 4n thu thap tai liéu, ching ci
phdi dua ra ciin ¢ ching minh nhu vin bén tir chdi
cung cap tai liéu, ching c hodc cic cin ci khic
cho thay duong su khong thé ty minh thu thap tai
liéu, chiing ctt d6. P6i v6i bién phap trung cau gidm
dinh va dinh gi4 tai sin thi cdc bén chi cAn ¢ yéu
cAu toa an thyc hién.

Thit hai, tda 4n thdy can thi€t phai thu thap
chitng ctt nhim ddm bdo cho viéc gidi quyét vu
4n. Pay 1a trudng hgp mic du khong c6 yéu cau tir
phia cdc duong sy nhung do yéu cau clia viéc gidi
quyét ding din vu 4n, tda 4n nhin thdy can thiét
phdi bd sung chitng cif thi sé chi dong thu thap
chiing c. BLTTDS nim 2015 quy dinh “Thim
phén chi ti€n hanh 13y 13i khai ctia duong su khi
duong su chua ¢6 ban khai hodc ndi dung ban khai
chua ddy dd, ro rang” (Piéu 98), “.. khi xét thiy
cin thiét, thim phdn ti€n hanh 13y 15i khai clia
ngudi lam chitng...” (Piéu 99), “..khi xét thay c6
mau thuin trong 13i khai clia cdc duong su, ngudi
lam chiing, thim phdn ti€n hanh d6i chat..” (Piéu
100), “,.. khi xét thdy can thi€t, thim phdn ti€n
hanh viéc xem xét, thim dinh tai chd..” (Piéu
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101)... Trudng hgp nay dugc coi l1a trach nhiém
cia tda an trong viéc thu thdp chiing ci trong
trudng hop cac bén duong sy khong thu thdp, cung
cAp hoic khong thé thu thap dudc va ciing khdng
c6 yéu ciu tda 4n thu thap ching cit. Viéc khong
thyc hién trach nhi€ém thu thip ching c& dé€ ddm
bao viéc gidi quyét vu 4n dugc ding din dudc coi
12 mot cin cif d€ ban 4n bi hily.

Vi du trong vu 4n tranh chdp quyén sit dung dat
va hily gidy chitng nhan quyén st dung dat giita
ong N1, N2, N3, N4, N5 véi 6ng P3. Trong vu dn,
cic nguyén don tranh chip véi bi don quyén s
dung dat thudc thita 167, t3 ban dd s6 21 do anh
Chau Quéc P ding tén GCNQSDD; cic nguyén
don c6 yéu cau hiy GCNQSDBD do anh P ditng tén
tai thita dat va t3 ban db nay. Hd so vu dn khong
thé hién c6 gidy t§ gi chitng minh 6ng Nguyén
Ngoc T2 nhan chuyén nhugng phin dit tranh chap
tr Ban Chi huy Thanh nién xung phong tinh
nhugng lai ngay 30/4/1990. Xét thdy hd so cap
quyén st dung dat ctia 6ng Chau Khic P1 khi ké
khai, ding ky vé ngudn gdc dit c6 nhiéu mau
thuin nhu trén da néu va mau thuiin chinh I8i trinh
bay clia anh Chau Qudc P, nhung chua dugc Toa
4n cAp so thim va Toa dn cip phic thim ching
minh 1am 6. Tda 4n cAp sd thim va Toa dn cip
phtic thim khdng chdp nhan yéu ciu khdi kién ctia
bén nguyén don trong khi nhiéu chiing ci chua
dugc chiing minh lam ré 1a chua c¢6 cidn c@ viing
chic, do d6, bdn 4n da bi hiy do tda 4n chua thu
thap day dd chitng cit 1am co s& gidi quyét vu 4n.

Ngay 22/7/2024, Luat TS chitc Toa 4n nhin
dan nim 2024 dugc thdong qua vdi quy dinh vé thu
thap chitng cit clia toa 4n nhan dan. Lién quan dén
hoat dong thu thap ching c, bén canh viéc hudng
din co quan, t§ chiic, cd nhan lién quan thu thap,
giao nop tai liéu, ching cit (khodn 2 Piéu 15) thi
“Toa dn hé trg thu thdp tai liéu, chitng cit bing
viéc yéu cdu co quan, t6 chitc, cd nhdn cung cdp tai
liéu, chitng cit trong vu dn hanh chinh, vu viéc dan
su va cdc vu viéc khdc theo quy dinh ciia phdp ludt
trong truong hop cdc bén da thuc hién cdc bién
phdp cdn thiét nhung khong thu thdp dugc tai liéu,
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chitng cit va dé nghi Toa dn hé tro” (khodn 4 Piéu
15 Luat T8 chiic Toa 4n nhan dan nim 2024).

Véi quy dinh trén, viéc thu thdp chiing ci cta
tda 4n van dugc thyc hién nhim ddm bdo hiéu qua
ctia hoat dong to tung, tuy nhién, cin ci thu thap,
trach nhiém cda tda dn trong viéc thu thap ching
cif da c6 nhitng thay d6i nhat dinh. Viéc thu thap
chifng cif clia tdoa 4n chi dua trén yéu ciu cla
duong su, trong trudng hdp duong sy khong c6 yéu
cau thi “Toa dn cdn cit vao tai lidu, chitng ci da
dutoc co quan, t6 chitc, cd nhéan lién quan cung cdp,
cdc bén giao ndp, lam ré tai phién toa, phién hop
theo quy dinh ciia phdp ludt va két qud tranh tung
dé xét xit, gidi quyét vu dn, vu viéc.” (khoan 7 Piéu
15 Luat TG chifc Toa 4n nhan dan nim 2024). Thu
thap chiing cd khong con 1a nghia vu cla tda dn, do
dé, trong trudng hgp tdoa dn khong chi dong thu
thdp ching ct ma chi dya trén céc chiing cr chua
ddy da thi ciing khdng dugc coi 1a cin ctr d€ hiy
bén dn da c6 hi€u luc phdp luit.

Cho dén nay, cdc vin bdn quy pham phdp luat
vé gidi quyét tranh chip dan sy déu xdc dinh thu
thap chitng ci thudc thim quyén va nghia vu clia
tda 4n nhim ddm bdo muc dich tim ki€m su that
khdch quan, gidi quyét ding din tranh chap dan
su. Tuy nhién, &€ phit hop véi cac yéu ciu cdi cich
tu phdp trong xdy dung nha nu6c phdp quyén &
Viét Nam hién nay, cing véi viéc ban hanh Luéat
T& chitc tdoa 4n nhan dan nim 2024 c6 hiéu luc tir
ngay 01/01/2025, thu thap chiing ct khong con la
nghia vu cda toa dn. Piéu d6 ciing dit ra van dé
cAn stra d6i B9 luat TS tung dan sy nim 2015 trong
thdi gian t6i d€ ddm bao tinh thong nhat cia phap
luat to tung.

Thit nhdt, do toa 4n khong ¢6 nghia vu thu thip
tai liéu, chiing ¢t nén céc quy dinh c6 lién quan can
phai stra ddi. Cu thé “... hodc khi xét thAy cin thiét,
thAm phan ti€n hanh 14y 18i khai ca ngudi lam
chitng...” (Piéu 99), “.. hoic khi xét thdy c6 mau
thuiin trong 16i khai clia cic duong sy, ngudi lam
chitng, thAim phdn ti&€n hanh d6i chat...” (Pidu 100),
“...hoic khi xét thd'y cin thi€t, thim phan ti€n hanh
viéc xem xét, tham dinh tai chd...” (Piéu 101), “...
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hoic khi xét thi'y cin thiét, toa 4n ra quyét dinh yéu
cAu co quan, t§ chifc, ¢4 nhan dang quan ly, lvu giit
cung cAp tai liéu, chitng cif cho tda 4n” can bd cum
tir “khi xét thay cin thi€t” d€ ddm bdo céc bién
phép nay chi dugc thuc hién khi ¢é yéu cau hd tro
thu thap chiing cit tir cac duong su.

Thit hai, khodn 3 Piéu 97 “Khi ti€n hanh cic

TAILIEU THAM KHAO VA TRICH DAN:

bién phap quy dinh tai diémc, d, d, e va g khodn 2
Diéu nay, tda 4n phai ra quy&t dinh, trong d6 néu rd
ly do va yéu cau clia tda 4n” cin stra thanh “Khi
ti€n hanh cdc bién phip quy dinh tai di€émc, d, d, e
va g khodn 2 Piéu nay, tdoa 4n phai ra quyét dinh,
trong d6 néu rd 1y do va yéu ciu dudc toa 4n chap
nhan thyc hién” |
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EVIDENCE COLLECTION BY COURTS
IN CIVIL CASES AND SOME CHALLENGES

® Ph.D NGUYEN THI THU THUY
Institute of State and Law

ABSTRACT:

The process of evidence collection by courts in civil cases is governed by the 2015 Civil
Procedure Code and the 2014 Law on Court Organization (amended and supplemented in 2024).
This study examined the practical application of these legal provisions in evidence collection,
identifying key challenges and limitations in current practices. Based on this analysis, the study
offered recommendations to enhance the legal framework, aiming to improve the effectiveness
and fairness of evidence collection in civil proceedings.

Keywords: civil litigation, dispute resolution, evidence collection, people's court.
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