TAP CHi CONG THUONG

THUC TRANG VA GIAI PHAP
NANG CAO CHAT LUGNG BAO CHUA
TRONG VU AN TU HINH
O VIET NAM HIEN NAY

® NGUYEN THI NGUYET

TOM TAT:

Quyén dugc bao chita 1a quyén ctia mdi c4 nhan, ngudi bi budc tdi c6 quyén yéu ciu c6 ngudi
bio chifa, cling c6 quyén thay ddi hoic tir chdi su tham gia clia ngui bao chita. Pay 1a yéu cau
diu tién lién quan t6i sy xuat hién clia ngudi bao chita trong qua trinh t§ tung hinh sy, cling 1a viéc

cdc c4 nhan tu bdo ddm quyén con ngudi cho chinh minh. Tuy nhién, cic vu 4n c6 khung hinh

phat tir hinh thudng c6 tinh ti€t hét stic phiic tap, ngudi bao chita trong cdc vu 4n ndy ciing c6 trach

nhiém dic biét16n, vi vay viéc ning cao chat lugng bao chita trong vu 4n tif hinh & Viét Nam hién

nay 12 mot yéu ciu cap thi€t. Bai vi€t phdn 4nh vé thuc trang va dé xuit mot s gidi phdp ning

cao chat lugng bao chita trong c4c vu 4n ti hinh & Viét Nam hién nay.
T khéa: bao chita, vu 4n ti¥ hinh, hinh s, chit lugng bao chita, thuc trang, gidi phap.

1. Nhitng quy dinh vé bao chita trong vu 4n
tw hinh

Quyén bao chita clia ngudi bi budc toi ludn la
van dé quan trong vi gin lién véi quyén con ngudi,
quyén cong dan dudc Hi€n phap quy dinh. Trong
nhiéu trudng hgp, @€ bao ddm quyén va lgi ich hop
phép clia ngudi bi budc tdi, co quan c6 thim quyén
phai chi dinh ngudi bao chira.

D& thé ché& héa chinh sich nhan dao clia Ping,
Nha nuéc va phit hgp véi diéu kién cu thé nudc ta,
Bo luat T6 tung hinh sy nim 2015 quy dinh m3
rong trudng hgp bit budc mdi ngudi bao chita cho
bi can, bi cdo, vé tdi theo khung hinh phat c6 mifc
cao nhat1a 20 nim ti, chung than hoic t& hinh thay
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cho mifc cao nht 12 tir hinh nhu hién nay. Cu thé 1a:
Diéu 76 BLTTHS nim 2015 quy dinh:

“1. Trong cdc truong hop sau day néu nguoi bi
budc 191, nguoi dai dién hodc nguoi thdn thich ciia
ho khong moi nguoi bao chita thi co quan cé thdm
quyén tién hanh t6 tung phdi chi dinh nguoi bao
chita cho ho: a) Bi can, bi cdo vé toi ma B ludt Hinh
sut quy dinh mitc cao nhdt ciia khung hinh phat la 20
ndm tu, tie chung thdn, tt hinh; b) Nguoi bi budc tdi
c6 nhugc diém vé thé chdt ma khong thé tu bao
chita; ngudi cé nhugc diém vé tam than hodc la
ngudi dudi 18 tudi.

2. Co quan c6 thdm quyén tién hanh t6 tung phdi
yéu cdu hodc dé nghi cdc t6 chitc sau ddy cit nguoi
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bao chita cho cdc truong hop quy dinh tai khodn 1
Piéu nay: a) Poan ludt su phdn céng to chitc hanh
nghé ludt su cit nguoi bao chita; b) Trung tam tro
giup phdp ly nha nudc cit Tro gitip vién phdp 1y, ludt
su bao chita cho nguoi thudc dién duoc tro gitp
phdp ly; c) Uy ban Mt trén T quéc Viét Nam va
cdc t6 chitc thanh vién ciia Mdt trgn cit bao chita
vién nhan dan bao chita cho nguoi bi budc tdi la
thanh vién ciia té chitc minh”.

Trong trudng hgp ngudi bi budc tdi t& hinh thi
néu ngudi bi budc tdi, ngudi dai dién hoic ngudi
than thich ctia ho khdng mdi ngudi bao chira thi co
quan c6 thAim quyén ti€n hanh t6 tung phai chi
dinh ngudi bao chita cho ho. Tuy nhién, ngudi
dudc chi dinh ngudi bao chita vin c6 quyéntir
chdingudi bao chita.

Ngudi bao chita c6 thé 1 nhitng ngudi sau:

- Ludt su: Luat su'1a ngudi c6 di tiéu chuin, diéu
kién hanh nghé theo quy dinh ctia phap luat, thuc
hién dich vu phdp li theo yéu ciu clia c4 nhan, co
quan, t6 chic. Hoat dong bao chira cta luat su ¢
tinh chit chuyén nghiép.

- Nguoi dai dién ciia nguoi bi budc tdi: Ngusi
dai dién cho ngudi bi budc tdi la cha me hoidc
ngudi gidm hod cta ngudi bi budc toi chua thanh
nién hodc ngudi cé nhugc di€m vé thé chit ma
khong thé tu bao chita hoic ngudi c6 nhugc diém
vé tAm thin; dai dién theo phdp luit clia bi can, bi
cdola phdpnhan.

- Bao chita vién nhdn ddn: Bao chita vién nhan
dan 1a cong dan Viét Nam tir 18 tudi trd 1én, trung
thanh véi TS qudc, c6 pham chat dao difc tot, c6
kié€n thitc phap li, di sitc khde bdo ddm hoan thanh
nhiém vu dudc giao, duge Uy ban Mt tran TS quéc
Viét Nam hoic t8 chifc thanh vién cia Mit trin ci
tham gia bao chita cho ngudi bi budc tdi [a thanh
vién ctia t6 chifc minh.

- Trg gitp vién phédp li trong trudng hdp ngudi bi
budc toi thudc d6i tugng dudc trg gitp phap 1i.

DPiéu 76 BLTTHS nim 2015 ciing d@ m§ rong
dién ngudi bao chita gdm ca trg gitip vién phap ly
dé bao chita cho ngudi thudce dién dude trg gitp
phdply, ddy Ia quy dinh nhim tao diéu kién thuin

lgi d€ bio vé tot hon quyén, 1gi ich hdp phip
ngudi bi budc tdi ma con phu hgp véi nhu ciu va
diéu kién thuc tién hién nay khi da phan trg gidp
phdp ly déu khong c6 thé luit su nén khé khin
trong viéc ti€p can va bdo vé quyén 1gi cho ngudi
bi budc tdi.

2. Thuc trang bao chita trong vu 4n tif hinh va
su can thi€t cia viéc xay dung, ban hanh quy ché&
bao chita trong vu 4n ti hinh

Diéu 16 BLTTHS 2015 sita ddi b sung 2017
quy dinh: “Nguoi bi budc toi cé quyén tu bao chita,
nho ludt su hodc nguoi khdc bao chita. Co quan,
nguoi c¢é thdm quyén tién hanh t6 tung cé trdach
nhié¢m thong bdo, gidi thich va bdo ddm cho nguoi
bi budc téi, bi hai, duong sw thuc hién day dii
quyén bao chita, quyén va lgi ich hop phdp ciia ho
theo quy dinh ciia B) ludt nay”. Tuy nhién,
BLTTHS 1015, Luat su 2006 (stra ddi bé sung
nim 2015) va diéu 1& Lién doan Luit su Viét
Nam nim 2015 déu khdong quy dinh tiéu chuin,
diéu kién, cling nhu quy trinh ngudi bao chita sé
tham gia vu 4n t hinh nhu th€ nao, ning lyc trinh
dd ra sao, nhiéu hoic it kinh nghiém hay khong
ma chi quy dinh trinh ty tht tuc ding ky 1am ngudi
bao chira.

Thurc tién nim qua cho thiy, phan nhiéu cic doi
tugng bi budc tdi, d6i mit véi dn tl hinh 13 nhitng
ngudi ngheo, doi song khé khin, & viing sdu viing
xa, trinh d6 vin héa thap, kém hiéu biét phap luat,
tham chi khong biét chit nén khong thé c6 diéu kién
thué ludt su bao chita cho minh ma ngudi bao chira
ctia ho thudng do co quan ti€n hanh & tung chi dinh
nén doi khi ndng lyc va trach nhi€m bao chira chua
thuc su cao. Ngay ca trong trudng hgp, ngudi bao
chita dugc mai thi ngudi bi budc tdi doi dién véi 4n
ti hinh ciing khong thé chic chin minh da c6 dudc
dich vu phép ly chat lugng hd trg cho ho trong qua
trinh t6 tung do khong c6 chuin muc vé tiéu chi,
diéu kién clia ngudi bao chita tham gia vu 4n t
hinh dudc phap 1y héa bdi co quan c6 thim quyén.
Thuc trang nay din dén hiéu qud bao chita chua
cao, chua dat dé€n muc dich 12 bio vé& quyén sdng
clia con ngudi.
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Trudc thyc trang nay, thiang 12/2020, Trung
tam Nghién cttu va Hb trd phdp ly (LERES) Khoa
Luat - Pai hoc Qudc gia Ha Noi da ti€n hanh
khdo sdt!, thim do y ki€n cla ludt su & 5 Poan
Luat su, gdm: Poan Luit su Thanh phd Ha Noi;
DPoan Luat s Thanh phd Hai Phong; Poan Luat
st tinh Bdc¢ Ninh; Poan Luit su tinh Quang Ninh
va Poan Luat su tinh Nghé An vé viéc c6 cin
thi€t ban hanh mot quy ché riéng vé bao chita doi
v4i ngudi bi budc toi khi bi dp dung dn t& hinh
hay khong? K&t qua khdo sit cho thiy sy ¢6 can
thi€t chi€ém 32,04%; khong cin thi€t chiém
28,17%; khong c6 cau trad 13i chi€m 39,77%.
Ciing v6i cAu héi nay & doi tugng 1a sinh vién,
hoc vién cao hoc Luat lai c6 k&t qua khdc biét
véi sy can thi€t chi€ém 95%. Téng hdp két qua
khédo sdt & hai doi tugng nay cho thay viéc ra doi
quy ché& bao chira trong vu 4n ti hinh 12 cin thiét,
Xud't phat tir yéu cau cong nhan va ton trong, ddm
bdo quyén con ngudi trong Hi€n phap nim 20132,
tlr nhu cAu thuc tién gidi quy&t 4n tf hinh va doi
hdi nang cao chit lugng clia ngudi bao chita khi
tham gia vu dn td hinh.

Ngodi ra, viéc hinh thanh quy ch& bao chita
trong vu 4n ti hinh con thé hién cam két “Kéu goi
cdc qudc gia con dp dung hinh phat tit hinh: Tén
trong tiéu chudn phdp ludt quéc té trong viéc dam
bdo cdc quyén ciia nhitng nguoi phdi déi mdt vdi
dn tit hinh, ddc biét la nhitng tiéu chudn t6i thiéu,

dugc néu trong Nghi quyét ciia Hoi dong Kinh té&

xd hoi 1984/50 ngay 25 thding 5 nadm 1984”3, ma
Viét Nam 12 thanh vién cda cdc diéu udc qudc t&
nay. Trong dé, doi hdi qudc gia thanh vién phdi
cung cip, tao diéu kién dé€ ngudi d6i mit véi dn tif
hinh ¢6 dugc dich vu hd trg phédp 1y t6t nhat.

Chinh vi vy, viéc hinh thAnh Quy ché& bao chita
trong vu 4n t hinh 13 diéu tit y&u cta Viét Nam
trong tién trinh xay dyng nha nu6c phip quyén xa
hoi cht nghia, thuc hién thanh cdng cong cudc céi
cach tu phap véi muc dich “bao vé cong 1y, bao vé
quyén con ngudi, bio vé quyén cong dan” (Pidu 2
BLTTHS 2015 stra ddi bS sung nim 2017) trong
diéu kién hdi nhap kinh t&€ th€ gi6i hién nay. Vin
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dé datra la véi diéu kién cia thé ché tu phap Viét
Nam, Quy ché& bao chita trong vu 4n tif hinh s& bao
gdm nhitng n6i dung gi d€ khi ban hanh c6 tinh thuc
tién, dugc ap dung, thuc thi trong qud trinh gidi
quy€t vu 4n hinh su.

3. M6t vai ki€n nghi nang cao chat lugng bao
chira trong vu 4n tif hinh ¢ Viét Nam hién nay

Tu nhitng phan tich trén, viéc ning cao chat
lugng bao chita trong vu dn t& hinh & Viét Nam hién
nay la rat cAn thi€t va thé hién qua ndi dung sau:

Thit nhdt, vé pham vi di€u chinh ctia quy dinh
bio chita trong vu dn i hinh, xuat phat tir yéu ciu
bdo ddm tinh thong nhit ca hé thong phap luat
Viét Nam trén co s nguyén tic phap ché xa hdi
chii nghia nén quy ché& nay cin dp dung trén pham
vi todn qudc nhim ddm bdo chat lugng dai dién
phdp 1y 8t nhat cho tat cd nhitng ngudi c6 nguy co
bi 4p dung hinh phat t& hinh. D6ng thoi, quy dinh
ndy ciing can 4p dung & tit ca cac giai doan to tung
tlr giai doan bi bét giit d&€n cac giai doan sau cuia
giai doan to tung.

Thit hai, vé diéu kién, tiéu chuin clia ngudi bao
chita trong vu 4n t hinh can dudc quy dinh rd rang
trong mdt vin ban cu thé bdi sy thi€u ving cic quy
dinh nay di din dén tinh trang bat k€ ngudi bao
chita ndo c6 trinh d9, ning Iuc cao hay thap; nhiéu
hay it kinh nghiém ra sao déu c6 thé tham gia vu 4n
tl hinh, thyc trang nay din dé€n hiéu qua bao chita
chua cao, thAm chi con gay 4nh hudng xau tiéu cuc
dén ngudi bi budc toi. Vi vay, viéc quy dinh diéu
kién, tiéu chuin clia ngudi bao chita khi tham gia
vu 4n t& hinh 13 hét stc can thiét.

Thit ba, m§ céc chuong trinh dao tao, bdi dudng
cho ngudi bao chita vé kién thic, k§ ning tranh
tung trong vu 4n t hinh cling nhu chuyén moén vé
diéu tra, tAm ly.. hd trg cho ngudi bao chita khi
tham gia bao chita trong vu 4n tif hinh cin dugc
thi€t 1ap. Chi nhitng ai c6 chiing chi vé dao tao bdi
dudng nay méi dugc tham gia bao chita trong vu 4n
tt hinh. Ngoai ra, ciing cn c6 nhitng thanh vién &
céc linh vuc chuyén mon khac, nhu: chuyén gia vé
tam 1y tuw phdp, chuyén gia diéu tra.. trong hoat
dong bao chita m
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ABSTRACT:

The right to defense is the right of each individual, the accused person has the right to have a
lawyer assist in his or her defense, to change or reject his or her lawyers. This is also the first
requirement regarding the appearance of the defense in criminal proceedings, it ensures that a
defendant can self-protect his or her human rights. However, capital cases often have very
complicated circumstances, the defense in these cases also has a particularly large responsibility.
As aresult, it is necessary for Vietnam to improve the quality of defense in capital cases.

Keywords: defense, capital cases, criminal, the quality of defense, current situation, solutions.
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