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TOM TAT:

Thuc tién quan tri cong ty nhitng nim qua cho thay, vai trd cla ngudi quin ly d6i vdi su phat
trién ctia doanh nghiép rat quan trong. Ngudi quan Iy doanh nghiép néi chung va vdi cong ty c6
phan néi riéng 13 ngudi truc ti€p hodc gidn ti€p tham gia vao qué trinh quan 1y va diéu hanh doanh
nghiép. Trong qué trinh thuc hién nhi€m vu, doi hdi ngudi quan 1y phai thyc hién nghia vu mot

cach trung thuc, cin trong va trung thanh d€ bao vé t6t nhit 1di ich clia cong ty va céc cd dong. Tuy

nhién, nhitng quy dinh ctia phap luat hién hanh vé nghia vu clia ngudi quan 1y vAn con nhiéu van

dé bat cap can ti€p tuc dugc hoan thién. Trong pham vi bai viét nay, tdc gid phan tich nghia vu

trung thurc, cin trong va trung thanh clia ngudi quan 1y va dua ra cic ki€n nghi hoan thién phap luat

Viét Nam vé van dé nay.

Tu khéa: ngudi quan 1y, nghia vu trung thuc, cAn trong, trung thanh, giao dich c6 kh4 ning

tu 10i.

1. Nghia vu céia ngudi quin Iy cong ty cd
phan

1.1. Khdi niém ngudi quan 1y

Su thanh bai cia mdt doanh nghiép chiu tic
dong rat 16n cda nhitng ngudi “1¢o 14i” cong ty.
Do vay, ngudi nim quyén quin 1y diéu hanh trong
cong ty ¢ vi tri quan trong d6i v6i sur ton tai va
phét trién ctia doanh nghiép, chi khi ho thyc hién
ding quyén va nghia vu clia minh méi dem lai 1gi
ich cho cht sg hitu va chinh cong ty. Trén phuong
dién phdp ly, tiy theo phdp luat cia mdi nuéc
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khdc nhau, khdi niém vé ngudi quin ly cong ty
dudc dinh nghia khac nhau.

Luat cong ty clia cidc nudc theo hé thong
Common Law xdc dinh nguSi quan 1y dva trén
nguyén tic: (i) 1a thanh vién Ban gidm doc; (ii)
gilt vi tri hodc thyc hién vai tro trong vi tri cia
Gidm ddc; (iii) ngudi dua ra cdc chi dao dé gidm
ddc lam theo. Nhu vay, khdi niém Gidm ddc,
ngudi quan ly cong ty dugc hi€u kha rong va bao
gdm cd nhitng ngudi khong dugc chi dinh chinh
thic lam nguGi quan 1y cong ty[2].
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Luit cong ty clia cdc nudc Anh, My, Uc va céc
nuéc common law ¢6 khdi niém Gidm ddc thuc t&
va Gidm d6c gidu mit. Gidm doc thuc t&€ 1a ngudi
hanh xt v6i vi tri, chifc ning ctia Gidm ddc nhung
ho di khong dugc bd nhiém gift vi tri ndy mot
cdch hgp phdp. Con Gidm doc gidu mit 1a ngudi
khong dugc b nhiém chinh thifc vao chic vu
Giam d6c, nhung ho lai chi dao va diéu khién
Gidm d6c hgp phap hanh dong theo y minh [2].

Da&i chi€u v6i phdp luit Viét Nam, c6 thé thay
ching ta xdc dinh ngudi quan 1y cong ty theo chiic
danh. Theo quy dinh tai khodn 24, Piéu 4, Luit
Doanh nghiép nam 2020: “Nguoi qudn 1y doanh
nghiép la nguoi qudn 1y doanh nghiép tu nhdn va
nguoi qudn ly cong ty, bao gom chii doanh nghiép
tu nhdn, thanh vién hgp danh, Chii tich Héi dong
thanh vién, thanh vién H)i d(fng thanh vién, Chu
tich cong ty, Chii tich Hoi dong qudn tri, thanh
vién Hoi dong qudn tri, Gidm doc hodc Tong gidm
dbc va cd nhdn git chitc danh qudn Iy khdc theo
quy dinh tai Diéu 1é cong ty”.

Luat Doanh nghiép di ti€p can dé xdc dinh
ngudi quan 1y cong ty theo hinh thic liét ké cdc
chic danh ma ho ndm giit. Ngoai cdc chitc danh
cu thé, Luiat Doanh nghi€p con quy dinh theo
huéng md, d6 la xdc dinh nhitng ngudi quan 1y
cong ty khdc theo quy dinh tai Piéu 1& cong ty.
Nhu viy, theo quy dinh ctia Ludt Doanh nghiép,
ngudi quan 1y cong ty c6 phin chia thanh: Ngudi
quan ly cong ty theo ludt dinh gdm: Chd tich Hoi
ddng quan tri, thinh vién Hoi ddng quén tri, Gidm
ddc hoic Tong giam d6c; Ngudi quan 1y cong ty
theo quy dinh tai Piéu 1& cong ty gdm: ngudi c6
thAm quyén nhan danh cong ty ky két giao dich va
ngudi quan 1y khéc, ¢ thé 1a: Phé Gidam doc, Phé
Téng Gidam dbc, trudng vin phong dai dién,
trudng chi nhdnh, k& todn trudng, trudng phong,
pho phong,...

1.2. Nghia vu trung thuc, cdn trong, trung
thanh cia nguoi qudn ly cong ty

Nghia vu ctia ngudi quan Iy dude thé hién & hai
khia canh: (1) Khia canh kinh t&: c¢6 trdch nhiém

thuc hién hoat dong kinh doanh thu 1gi nhudn cho
cong ty va vi Igi ich cong ty. (2) Khia canh dao
dirc: ngudi quan 1y phai thién tAm, trung thuc, man
can trong cdng viéc. Khi tham gia cdc giao dich
dudi danh nghia dai dién cho cong ty, ho ¢ trach
nhiém trung thuc va cin trong, thuc hién giao dich
nay vildiich cia cong ty, khong ha ty [5].

Pi€m b va ¢ Khodn 1 Piéu 165 Luit Doanh
nghiép ndm 2020 cé quy dinh Thanh vién Hoi
ddng quén tri, Gidm ddc hoic Tdng gidm ddc va
ngudi quan ly khdc c6 trach nhiém sau day: “Thuc
hién quyén va nghia vu duoc giao mot cdch trung
thite, cdn trong, t6t nhdt nhim bdo ddm loi ich hop
phdp t6i da ciia cong ty; trung thanh vdi lgi ich clia
cong ty va cd dong; khong lam dung dia vi, chitc vu
va sit dung thong tin, bi quyét, co hdi kinh doanh,
tai sdn khdc ciia cong ty dé tu lgi hodc phuc vu lgi
ich ciia t6 chitc, cd nhan khdc”. C6 thé thiy, nghia
vu trung thuc, cin trong, trung thanh 1a nhiing
nghia vu dugc dé cao d6i véi nhitng ngudi quin 1y
doanh nghiép néi chung, cling nhu ddi véi cong ty
c6 phan néi riéng.

6] day, nghia vu trung thuc doi hdi nhirng ngudi
quan 1y phdi hanh dong mot cich thing thin,
thanh thuc, khong c¢6 sy gian doi trong moi hoat
dong ctia minh. Ung xi theo nhitng sy lwa chon va
th6i quen hgp ly ma ngudi ta c6 thé chd dgi & bat
ky nha kinh doanh nio. Pay 1a mot yéu ciu quan
trong d6i véi bat ky nha quin 1y nao khi thuc hién
cdc hoat dong di¢u hanh cong ty. Tuy nhién, khi
tng x vao trong hoat dong thuc t&€ thi khdi niém
nay doi khi té ra rit mo ho.

Nghia vu cin trong ddi hdi ngusi quin 1y cong
ty cAn phai giif thdi do cdn than, min cdn trong
viéc quén ly cong viéc ctia cOng ty, ngudi quéan ly
phdi tim hi€u moi thong tin c6 lién quan va ching
té ring da cAn nhic moi kha ning lya chon trudc
khi ra quyét dinh. Nghia vu c4n trong khong hoan
toan giong v4i nghia vu clia ngudi thu thac. Ngudi
thu thic c6 trach nhiém bdo tdn tai san, trong khi
d6 nhitng ngudi quan 1y duge mong dgi lam ting
gid tri tai sdn cho cong ty [3].
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Theo Hamilton (ngudi My ), nghia vu cAn trong
c6 nghia 1a khi thyc hién chdc vu cia minh ngudi
quan ly cdng ty can phai: a, C6 thién chi; b, Thuc
hién chifc vy nhu mot ngudi cé thdn trong binh
thudng s€ lam trong trudng hdp tudng tu; c, V&i
phuong thic thich ddng, ho ¢6 1y do tin tudng ring
d6 1a phuong thic t6t nhat ph hgp véi 1gi ich
cong ty [8].

Nghia vu trung thanh yéu cau cdc thanh vién
Hoi ddng thanh vién, Chd tich cong ty, Gidm doc
hoic Téng giam ddc va nhitng ngudi quan ly khic
phai toan tAm toan y phuc vu 1gi ich cda cong ty,
hanh dong dang tin cdy, khong nén c6 nhitng hanh
vi that tin ddi vdi cong ty, khong ti€n hanh cédc
giao dich v6i minh dé tranh khdi tinh hinh gy ra
xung dot vé 1gi ich gifta cd4 nhin vé6i cong ty.
Nhitng ngudi quan ly cong ty phidi sit dung tién
dugc giao vi 1gi ich ctia cong ty, cia chi sg hitu
cong ty, khong dudc 16i dung vi th€ clia minh dé
truc 1gi ri€ng.

C6 thé thdy, Luat Doanh nghiép hién nay chua
c6 sy gidi thich rd nhu th€ ndo 12 trung thuc, cin
trong, hay trung thanh, cing nhu chua quy dinh rd
hanh vi nhu thé nao thi goi la thi€u cin trong, man
cdn hay trung thuc. Quy dinh nay méi chi thé hién
& miic dd co ban va nguyén tic chung. Cdc nghia
vu trung thuc, cAn trong, trung thanh néu trén déu
12 nhitng nghia vu xud't phét tir nén tdng dao dic,
rAt mo hd vé cdc diu hiéu phdp 1y va phu thudc
nhiéu vao sy gidi thich trong cdc trudng hgp cu thé
[1]. Do vay rit khé c6 thé hi€u dé€ 4p dung ding
din trong thyc tién, bdi n6é 1a nhitng y&u t6 khé
dinh lugng, dinh tinh.

2. Thyc trang viéc thuc thi nghia vu trung
thuc, cAn trong va trung thanh cia ngudi quan
1y cong ty ¢ phan theo quy dinh ctia phap luat
hién hanh

2.1. Thuc hién cdc giao dich c6 khd ndng tu lgi

Bo6 quy tic cia TS chitc Hgp tac va Phét trién
kinh t&€ (OECD) vé quén tri cdng ty gidi thich, giao
dich tu 1di (seld dealing) la giao dich cé hanh vi
lam dung kinh doanh d€ tu 1gi, hanh vi nay x4y ra
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khi cdc c4 nhan c6 quan hé than thi€t vdi cong ty,
bao gébm cd cd dong nim quyén kiém soat, 10i
dung cdc quan hé d6 gy ton han cho cong ty va
nha du tu [7]. Khdi niém vé giao dich c6 khi
ning tu 1gi ham chita 3 y&u td co ban: sy dich
chuyén quyén Idi clia cong ty sang cd nhan; sy vi
pham ciia ngudi dudc Uy thac tham gia giao dich;
st lam dung vi thé dé tu 16i. Theo dé, giao dich c6
kha ndng tu Igi 1a giao dich c¢6 khéd ning s& gy
thiét hai vé tai san, quyén 1gi clia cong ty do ngudi
dai dién tham gia giao dich lam dung vi th€ clia
minh nhim thu 1¢i cho ¢4 nhan [6].

Phap luat vé ki€m soét giao dich c6 kha ning
tu 1¢i chi ra nhitng giao dich sau clia cong ty can
phai dit dudi sy ki€m sodt chit ché hon: thi nhat,
giao dich gilta cong ty v8i ngudi c6 lién quan; thi
hai, giao dich c6 gia tri I6n; thd ba, giao dich cé
ndi dung ba't thudng.

e Giao dich giita cong ty vdi nguoi cé lién quan

Khodn 23 Piéu 4 Luat Doanh nghiép 2020 quy
dinh ngudi c6 lién quan 13 t6 chic, cd4 nhin quan
hé tryc ti€p hoic gidn ti€p véi doanh nghiép trong
cdc trudong hdp sau day: “a) Céng ty me, nguoi
quadn Iy va nguoi dai dién theo phdp ludt ciia cong
ty me va nguoi cé thdm quyén bo nhiém nguoi
qudn Iy ciia céng ty me; b) Coéng ty con, nguoi
qudn Iy va nguoi dai dién theo phdp ludt ciia cong
ty con; ¢) Cd nhdn, té chitc hodic nhom cd nhdn, t6
chitc ¢6 khd ndng chi phdi hoat déng ciia doanh
nghiép dé thong qua sé hitu, thdu tém cé phan,
phan vén gép hodc théng qua viéc ra quyét dinh
ctia cong ty; d) Nguoi qudn ly doanh nghiép, nguoi
dai dién theo phdp ludt, kiém sodt vién; d) Vo,
chong, boé" dé, me dé, bé nudi, me nudi, bé chong,
me chéng, b6 vo, me vo, con dé, con nudi, con ré,
con ddu, anh rudt, chi rudt, em rudt, anh ré, em ré,
chi dau, em ddu cia nguoi qudn 1y cong ty, nguoi
dai dién theo phdp ludt, ki€m sodt vién, thanh vién
va c6 déng sé hitu phan voén gop hay cé phdn chi
phéi; e) Cd nhan la nguoi dai dién theo ity quyén
ciia céng ty, to chikc quy dinh tai cdc diém a, b va ¢
khodn nay; g) Doanh nghiép trong dé cd nhdn,
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cong ty, t6 chitc quy dinh tai cdc diéma, b, ¢, d, d
va e khodn nay cé sé hitu dén mitc chi phoi viéc ra
quyét dinh ciia cong ry.”

Do viy, khi x4dc dinh ngudi c6 lién quan c6 thé
nhan dién dya trén cdc y&u to sau: ngudi lién quan
c6 thé 1a c4 nhan hoic t8 chic tham gia vao giao
dich clia cong ty; c6 moi quan hé nhu thé ndo véi
cong ty (truc ti€p hay gidn ti€p), thong qua quan
hé 1di ich, quan hé gia dinh, quan hé quén ly,...;
ngudi lién quan c¢6 khd ning quyét dinh hoic c6
kha ning chi phdi t6i viéc xdc 1ap va thyc hién
giao dich cua cong ty.

Khi tham gia giao dich véi cdc chii thé nay,
cong ty phai chiu nhitng stic ép nhit dinh vé tai
chinh ciing nhu quén 1y, 1a nguyén nhin lam cho
cédc giao dich c6 nguy cd khong dugc xdc lap mot
cdch cong biing, binh ding [6].

e Giao dich co gid tri lon

Phap luit vé quin tri cong ty dic biét quan tim
dén cdc giao dich c6 gid tri 16n, bdi cdc giao dich
c6 gid tri 16n c6 kha ning dnh hudng dén cd ciu
tai chinh va nén ting chung clia cong ty. Din dén
lo ngai ring n€u dé x4y ra tu1gi thi cong ty sé phai
hitng chiu nhitng thi¢t hai nghiém trong.

Cin cif vao tirng loai hinh cong ty hoic diéu
kién cta codng ty, phdp ludt xdc dinh mot ty 1€
thich hgp dé mdt giao dich clia cong ty dudc goi 1a
giao dich c6 gia tri 16n. P&i v6i cong ty ¢d phan
giao dich c6 gid tri tir 35% tong gid tri tai sin tr
1én dugc ghi trong bdo cdo tai chinh gan nhit cda
cong ty, trir trudng hdp Didu 1& cong ty quy dinh
mot ty 1& hodic mot gia tri khic; doi véi cong ty dai
chiing giao dich c6 gid tri 16n 1a giao dich c6 gia tri
16n hon 15% t&ng tai sdn clia cong ty cin cif vao
bdo cdo tai chinh nim gin nhit dudc ki€m todn
hodc bdo cdo tai chinh 06 thing gan nhat dudc
soat xét.[6]

e Giao dich c6 ndi dung bdt thuong

Giao dich c6 ndi dung bat thudng 1a cic giao
dich sau:

Thit nhdt, dudc dit ra doi véi mot s6 doanh

nghiép dang roi vao tinh trang mat kha ning thanh
todn va dang dudc gidi quy&t theo thi tuc phd sdn,
Luat Pha sdn quy dinh mot s giao dich tu 1gi c6
thé dién ra nhu: cit gidu, tAu tdn tai sin; ting cho
tai san...

Thit hai, doanh nghiép thyc hién mot s6 giao
dich thé hién sy bat thudng nhu tir b quyén doi ng
hay mién ng...

Thit ba, thyc hi€én nhitng giao dich nhung c6 sy
chénh léch vé gi4 cd so vdi gid thi trudng tai thdi
di€m ky; hodc nhitng giao dich dudc xdc 1ap vao
thdi di€m kinh doanh khong binh thudng clia cong
ty; hodc cdc giao dich chuyén nhugng tit ci hay
mot phan 16n tai sdn cda cong ty, din dén viéc
ban cong ty [9]...

2.2. Lam dung dia vi, chitc vu dé tu lgi riéng

Viéc lam dung chitc vu d€ tu 1¢i khong phdi 12
ciu chuyén xa la v6i bat ky doanh nghiép nao.
Véi quyén luc dugc trao, ngudi quan 1y néu khong
phdi Id mot ngudi trung thyc, man cdn va vi Idi ich
ctia chii s& hitu, clia cong ty thi rd rang ho c6 thé
thong qua cédc giao dich dé truc 1i vi muc dich c4
nhin, gdy ton hai t6i tai sdn, thuong hiéu va nhiéu
van dé khac cla cong ty. Nhitng ngudi quin ly
trong cong ty khong chi c¢6 1¢i ich vé kinh t& nhg
cac khodn thu lao dugc hudng, ma ho con c6 kha
ning ki€m sodt thong tin trong doanh nghiép. Véi
cuong vi dang nim giit cho phép ngudi c¢6 chic
quyén trong cong ty cé thé tao dung dugc nhiéu
mdi quan hé, né khong mang lai 1gi ich vat chat
trudc mat nhung lai c6 y nghia rat 16n vé mit lau
dai. Dya trén m&i quan hé sdn c¢6 ho c6 thé dudgc
cAt nhic 1én nhitng vi tri cao hon va ddng nghia
véi viéc 1a vi th€ clia ho ciing dude nang cao, c6
chitc quyén gidn véi né 1a 1gi ich ma c4 nhén, gia
dinh dugc hudng[3].

Nhitng ngudi lanh dao trong cong ty trong
qud trinh qudn 1y diéu hanh khong trdnh khdi
nhitng hanh vi lam dung chitc vu quyén han dé tu
Igi riéng cho ban thidn. Cang & vi tri cao thi
nguy cd lam dung chiic quyén cang dé thay. St
dung nhitng cd hoi kinh doanh clia cong ty dé
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phuc vu 1gi ich ctia riéng minh hodc canh tranh
v8icong ty.

Céc cong ty c6 thé quy dinh cu thé v& nghia vu
khong lam dung tai sdn clia cong ty dé tu 1gi hoic
phuc vu cho 1gi ich clia c4 nhédn, t6 chic khic
trong Diéu 1& cong ty va/hoic trong cdc hgp dong
gitta cong ty vGi ngudi quéan 1y cong ty. Trén thuc
t€, nhiéu CTCP & nhiéu nuSc c6 quy dinh vé nghia
vu bdo mat thong tin trong hgp dong giita cong ty
v4i ngudi quan 1y cong ty. Va nhu vdy, nghia vu
bdo mat thong tin 12 nghia vu hop dong. Ngudi c6
hanh vi vi pham nghia vu bdo mat thdng tin s€ bi
4p dung cdc ché& tai hgp dong [10].

3. Mot s kién nghi

TU nhitng thyc trang phin tich & trén, tic gia
dwa ra mot s6 ki€n nghi sau:

- Can x4y dung rd khdi niém nghia vu trung
thuc, cdn trong, trung thanh ctia ngudi quan ly
cong ty, trén cd s& mdi tuong quan khi thyc hién
cdc nghia vu nay vdi viéc ki€m sodt cdc giao dich
c6 kha ning tu 1di, viéc Igi dung cdc cd hoi dé
canh tranh v&i cong ty.

TAILIEU THAM KHAO:

- Luit Doanh nghiép va cdc van ban phap luat
lién quan cAn lam ro khdi niém ngudi c6 lién quan
clia cong ty va ngudi quan 1y theo hudng thong
nhat gitta Luat Doanh nghiép, Luat Ching khodn
va cdc vin bdn huéng din d€ tao diéu kién thuin
1gi cho ngudi quan 1y cong ty thuc hién nghia vu
cong khai thong tin vé ngudi c¢6 lién quan nhim
phong tranh giao dich ¢6 kha niang tu 1gi.

- P4m bdo thyc hién t6t nghia vu clia ngudi
quan ly cong ty cd phin doi héi su tdng hgp clia
nhiéu y&u t& gdm: nhin dién ngudi quin 1y cong
ty; cd ché xdc 1ap ngudi quin ly; diéu kién, tiéu
chuin @€ dugc b nhiém ngudi quan 1y cong ty;
céc nghia vu clia ngudi quin ly cong ty; ché tai x{r
1y vi pham. B&i vy, bén canh viéc hoan thién céc
quy dinh v& nghia vu ngudi quan 1y ¢d phan, doi
héi Luat Doanh nghiép va Diéu I& cong ty phai
hoan thién cdc quy dinh vé diéu kién, tiéu chuin
dé dugc bd nhiém ngudi quan 1y; 1am 6 co ché
xdc 1ap ngudi quan 1y (ngudi c6 thim quyén bd
nhiém; thi tuc b nhiém); va ting cudng ché tai
xtr 1y vi pham, dic biét 1 trdch nhiém bdi thudng
thiét hai khi ngugi quan 1y vi pham nghia vu [5] ®
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ABSTRACT:

This study examined the role of managers in corporate governance, focusing on their
obligations of honesty, carefulness, and loyalty. While these principles are fundamental to
protecting the interests of shareholders and the company, current Vietnamese law has
limitations in addressing these obligations comprehensively. By analyzing the manager’s
obligations of honesty, carefulness, and loyalty, this study proposed recommendations to
enhance Vietnamese law on manager obligations, aiming to strengthen corporate governance
and mitigate risks associated with managerial misconduct.

Keywords: manager, duty of honesty, prudence, loyalty, transaction with potential for self-
interest.
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