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TOM TAT:

Ngudi chua thanh nién 14 mot trong nhitng nhém dé bi t8n thudng dudc quan tAm nhiéu nhat
trong phap luit clia cdc quic gia va Viét Nam ciing khong ngoai 1&. D€ bio vé quyén Igi cho ngudi
chua thanh nién khi tham gia phién tdoa xét xif vu 4n dan sy mot cdch hiéu qud nhat, trong pham vi
bai viét ndy, tdc gia tAp trung phan tich dua ra nhitng vin dé can lvu y d6i vdi luat su khi tham gia
vu 4n din su bdo vé quyén v 1di ich hop phap cho ngudi chua thinh nién.

T khéa: ngudi chua thanh nién, vu 4n dan sy, phién toa xét xit, tu cach & tung, ludt su.

1. Pit van dé

Theo quy dinh tai Piéu 220 Bo luat T6 tung
dan sy (BLTTDS) nim 2015, giai doan chudn bi
xét xtt sd thAim két thic khi tdoa 4n ra quyét dinh
dua vu 4n ra xét xtt. K€ tir ngay ra quyét dinh dua
vu 4n ra xét x{ so thim, tdoa 4n s& ti€n hanh céc
cong viéc chuin bi cho viéc md phién toa xét xi
vu 4n dan su. BLTTDS ndm 2015 khong quy dinh
cu thé vé cdc cong viéc ma tda dn ciing nhu céc
bén duong sy, luat su, nhitng ngudi tham gia t6
tung khéac phai thuc hién trong giai doan nay. Tuy
nhién, trén thyc t&, nhitng ngudi ti€n hanh t6 tung
va tham gia t6 tung déu phdi chuin bi cic diéu
kién can thi€t nhim bido ddm cho phién tda sd
th&m dan sy dugc dién ra ding thdi gian, dia diém
va diing quy dinh ctia phdp luat. Riéng ddi vdi luat
su, khi tham gia vu 4n dan su bdo vé quyén 1di cho
ngudi chuta thanh nién thi viéc chudn bi tham gia
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phién toa xét X vu d4n dan sy ngoai viéc phai thyc
hién cdc cong viéc chung nhu chuin bi tham gia
phién tda xét x& vu dn din sy thong thudng khic,
luat su con cin c6 nhitng k§ ning riéng nhim bio
vé tot nhi't quyén va 1gi ich hgp phdp cda ngudi
chua thanh nién.

2. K§ nang ki€m tra va sip xé&p lai hd so vu 4n

Ho so vu 4n bao gdm don khdi kién, toan bo tai
liéu, chitng cit clia duong sy, ngudi tham gia to
tung; tai li€u, ching ci do tdoa an thu thap lién
quan dén vu 4n; vin bdn t6 tung cla tda 4n va
vién ki€m sdt vé viéc gidi quyét vu dn. Mdi luat
su ¢6 cdch sip x&p hd so khdc nhau nhung thong
thudng cdc bit luc trong hd sd cAn dugc sip x&p
theo t&p cdc van dé, trong mdi tép lai dugc x&p
theo trinh ty thdi gian. Riéng d6i v6i cdc vu dn
dan sy c6 duong sy la ngudi chua thanh nién thi
cAn c6 riéng mot tép d€ xdc dinh ning lyc hanh vi
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td tung din sy cia ngudi chua thanh nién va ngudi
dai dién ctia ngusi chua thanh nién. Tép cdc but
luc d6 thudng bao gdm:

- Gidy khai sinh clia ngudi chua thanh nién;

- S6 ho khau;

- Viin ban thda thuin clia b6 hodc me ngudi
chua thanh nién vé viéc clt ai 1a ngudi dai dién
cho ngudi chua thanh nién;

- Vin ban thda thudn cia 6ng ba ndi, ngoai
hodc anh, chi em hoic ¢0, di, chd, bac cia ngudi
chua thanh nién vé viéc cl ai 1a ngudi gidm ho,
ngudi dai dién cho ngudi chua thanh nién.

- Vin bdn cla ngudi gidm hd cho ngudi chua
thanh nién cia fly ban nhan din cip xd/phudng
ndi cu trd ciia ngudi chua thanh nién.

Céc tai liéu néu trén 1 co s§ dé xac dinh ngudi
dai dién theo phap luit ctia ngudi chua thanh nién.
Trong trudng hgp ngudi dai dién theo phap luit cia
ngudi chua thanh nién Gy quyén cho ngudi khic
tham gia t& tung thi t&p biit luc nay con c6 thé c6
gid'y ty quyén, hop dong iy quyén giita ngudi dai
dién theo phép luat va ngudi dudc iy quyén.

- Chirng minh nhin dan/Cén cudc cong dan cia
ngudi dai dién theo phdp luat hodc dai dién theo
iy quyén clia ngudi chua thanh nién.

Theo Piéu 77 BLTTDS nim 2015, ngudi 1am
chitng 13 ngudi biét cdc tinh ti€t c6 lién quan dén
ndi dung vu viéc dudc duong su dé nghi, Toa 4n
triéu tAp tham gia t& tung vdi tw cdch 12 ngudi lam
chitng. Do d6, ngudi chura thianh nién van c6 thé 1a
ngudi lam ching trong vu dn dan sy. Tuy nhién,
BLTTDS khong quy dinh khi 18y 15i khai cla
ngudi lAm ching 12 ngudi chua thanh nién cin
phdi c¢6 ngudi dai dién clia ngudi lam ching. Do
viéc ddnh gid 15i khai ctia ngudi chua thanh nién
khdc v6i ngudi da thanh nién, nén trong hd so vu
4n van can thiét c6 cdc tai lidu, chiing ci& chiing
minh dd tudi clia ngudi chua thanh nién.

3. Kiém tra lai viéc triéu tap ctia toa 4n

So v6i BLTTDS niam 2011, quy dinh vé ngudi
dai dién cia BLTTDS nam 2015 da md rong hon
rat nhiéu nhim bdo vé t8t nhat quyén va 1gi ich
hgp phdp cia duong sy, nhi't 1a ngudi chua thanh

nién[1]. V& co ban, viéc xdc dinh ngudi dai dién
cla duong su trong TTDS dugc dan chi€u tir quy
dinh ctia BLDS nhu khodn 2 Piéu 85 “Ngudi dai
dién” BLTTDS nim 2015 la hgp ly. Tuy nhién,
ngusi dai dién cta dudng sy trong TTDS cé
nhitng dic thii riéng vé thi tuc t6 tung nhu phdi c6
mit tai tdoa 4n theo gidy triéu tap, trinh bay 15i
khai, doi chat tai tda 4n... nén néu chi din chi€u tir
phép luat dan sy sang s& din dén nhitng vudng
mic cin dugc 1am rd. Quy dinh tai khodn 1 Piéu
136 “Pai dién theo phdp ludt ctia cd nhan” BO
luat Dan sy nim 2015 din dén cdch hi€u khéc
nhau: (i) Cach hiéu thi nhat cho riing, néu duong
s 12 ngudi chua thanh nién thi tdoa d4n cAn phai
triéu tdp cad cha, me lam ngudi dai dién vi cha, me
la d6ng dai dién theo phdp ludt cda con[2]. (ii)
Céch hi€u tht hai cho ring, tda 4n chi cin triéu
tdp cha hodc me la ngudi dai dién[3]. Ching t6i
cho ring, dugi géc dd clia phdp ludt ndi dung thi
viéc xdc dinh ca cha va me 1a ngudi dai dién cla
ngudi chua thanh ni€n s€ thuin 1gi cho toa dn vi
lién quan dén trdch nhiém cla cd cha va me d6i
véi con chua thanh nién, phdn quyét s& 1a nghia
vu clda cd cha va me ddi vdi con chua thanh nién.
Tuy nhién, theo quan diém c tic gia, viéc dua ca
cha, me la ngudi dai dién theo phdp luat cho con
chua thanh nién s& phic tap vé mit td tung va
viéc chi dua cha hodc me clia ngudi chua thanh
nién tham gia t6 tung khong dnh hudng dén viéc
xdc dinh trdch nhiém bdi thudng thiét hai clia cha,
me d6i v6i con chua thanh nién. Nhu vay, chi can
mot ngudi 1a da di d€ dai dién cho duong su tham
gia t6 tung. Trong trudng hgp, néu quyén va lgi
ich ctia cha, me khong d6i 1ap nhau thi cha, me c6
thé thda thuadn mot ngudi lam ngudi dai dién cho
duong su. Trong trudng hgp, quyén va 1gi ich cla
cha, me 12 d6i 1ap nhau, viéc xdc dinh ai 12 ngudi
dai dién cho con ciing gdp vudng mic. Bén canh
viéc triéu tAp ngudi dai dién clia ngudi chura thanh
nién, tdéa an cé triéu tdp ngudi chua thanh nién
tham gia t& tung hay khong ciing 1a vin dé chua
¢6 quy dinh cu thé hién nay, dic biét1a cdc vu 4n
boi thudng thiét hai ngoai hgp dong do ngudi
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chura thanh nién dudi 15 tudi gdy ra hodc vu dn ly
hén ma vg ch6ng con chua thanh nién, vu an xdc
dinh cha, me cho con chua thanh nién hodc xdc
dinh con chua thanh nién cho cha me.. Vin dé
nay lién quan dén viéc xdc dinh tu cdch t& tung
cliia ngudi chua thanh nién.

D6i v6i vu 4n bdi thudng thiét hai ngoai hdp
ddng do ngudi chua thanh nién giy ra, theo quy
dinh tai Diéu 69 BLTTDS nim 2015 va huéng din
clia Hoi ddng thAim phdn Tda 4n Nhan din
Tdi cao[4].

Trong vu 4n ly hon ma vg chong c6 con chua
thanh nién, doi véi yéu cAu ly hon va gidi quyét
vAn dé€ nudi con, cAp dudng nudi con thi tda 4n
khong dua ngudi chua thanh nién vao tham gia to
tung nén tda dn khong triéu tdp ngudi con chua
thanh nién. Khoan 2 Piéu 81 Luat Hon nhan va
Gia dinh quy dinh: “Vg, chéng thda thuin vé
ngudi truc ti€p nudi con, nghia vu, quyén clia mdi
bén sau khi ly hon doi vé6i con; trudng hgp khong
thda thuan dugc thi Toa 4n quyét dinh giao con
cho mot bén truc ti€p nudi cin ct vao quyén Idi
vé& moi mit clia con; néu con tir di 07 tudi trd 1én
thi phdi xem xét nguyén vong ctia con”. Tuy
nhién, BLTTDS nim 2015 khong quy dinh cu thé
vé viéc c6 triéu tAp ngudi con chua thanh nién tir
dt 07 tudi trd 1én tham gia td tung hay khong nén
thuc tién xét x{t cho thay, c¢6 toa 4n triéu tp vin
triéu tdp ngudi chua thanh nién trén 07 tudi tham
gia t& tung va xdc dinh ngudi dai dién theo phdp
luat cla ngudi chua thanh nién. N&u vg, chong da
ly thin, tdoa 4n xdc dinh cha hodc me 1a ngudi
dang tryc ti€p nudi dudng ngudi chua thanh nién
12 ngudi dai dién theo phap luat. Néu vd, chong
van dang chung song véi nhau, tda dn xdc dinh cd
cha va me cla ngudi chua thanh nién 1a ngudi dai
dién theo phdp luat. Trong vin bdn ghi ¥ ki€n clia
con trén 07 tudi phai c6 chit ky ctia ngudi dai dién
theo phap luat. P& bio dam tinh khich quan, toa
4n van triéu tap ca con trén 07 tudi tham gia t&
tung. C4ch ti€p can khdc lai cho ring, khong nén
dua ngudi chura thanh nién vao tham gia t& tung vi
viéc 14y y ki€n clia con trén 07 tudi di duge thuc
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hién & giai doan chuin bi xét x¥ sd thim. Viéc
triéu tap ho tham gia phién tda 12 khong can thiét,
tham chi c6 thé 4nh hudng d&€n tAm Iy clia tré em.

D3&i vdi yéu cau chia tai sdn clia v chdng ma
c6 codng sic dong gép clia con chua thanh nién
hodc 4nh hudng d&€n con chua thanh nién, theo
chiing toi, ngudi con chua thanh nién can dugc xdc
dinh 12 ngudi c6 quyén va nghia vu lién quan, khi
d6 toa dn s€ phai xdc dinh tu cdch ngudi dai dién
clia ngudi chua thanh nién va triéu tip ngudi dai
dién clia duong sy dé€n tham gia to tung.

4. Nghién cifu lai hd so vu 4n va chudn bi cic
viin ban tham gia té tung tai tda 4n

Vé nguyén tic, viéc nghién ctu hd s6 vu dn
dan sy ¢6 ngudi chua thanh nién tham gia td tung
ciing dugc thyc hién giong nhu viéc nghién cttu hd
so vu 4n dan sy ndi chung. Tuy nhién, khi nghién
cttu hd so vu 4n dan sy ¢6 ngudi chua thanh nién
tham gia t6 tung, cAn luu ¥ mdt s& ndi dung sau:

- D&i véi cdc vin bdn phdp luat t8 tung dan sy
lién quan d&€n ngudi chua thanh nién cin chd y
dén cdc quy dinh lién quan d&€n x4c dinh ning luc
hanh vi t6 tung dian sy (Piéu 69 BLTTDS nim
2015), xdc dinh ngudi dai dién theo phédp luit cia
ngudi chua thanh nién (Pidu 85 d&€n 88 BLTTDS
nim 2015), van dé cAp thdng bdo cdc vin ban td
tung cho ngudi chua thanh nién, triéu tdp ngudi
chua thanh nién va ngudi dai dién ctia ngudi chua
thanh tham gia t6 tung, cdc quy dinh vé dp dung
bién phap khin cap tam thdi d€ bdo vé quyén lgi
cla ngudi chua thanh nién (n€u co).

- P6i véi cdc vin ban dan sy lién quan dén
ngudi chua thanh nién cin chi y dé€n cdc quy dinh
vé bdo vé quyén 1gi clia ngudi chua thanh nién
theo quy dinh cla phdp luat ndi dung nhu: Ludt
HoOn nhin va Gia dinh; BO ludt Dan su; BO luat
Lao dong...; vd cdc vin bidn huéng din thi hanh,
tudn thi theo nguyén tic dp dung phdp luit
ndidung.

Khi nghién cttu cdc vin ban phdp ludt néu trén,
ludt su' cAn tim ra cdc cin ct, 1ap ludn d€ chuin bi
ban luin ct bdo vé quyén 1¢i clda ngudi chua
thanh nién.
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D6i véi cdc vu 4n vé bdi thudng thiét hai
ngoai hgp dong, n€u ngudi chua thanh nién la
ngudi dugc cAp dudng do hanh vi gay thiét hai clia
bi don giy ra, ludt s cAn chd y d&n viéc xdc dinh
mic cAp dudng, phuong thitc cAp dudng (dinh ky
hoidc mot 1an). Viéc dé xuit yéu ciu cip dudng
can cin ctf vao chi phi sinh hoat, mifc hoc phi
trung binh ctia ngudi cuing trang la trén dia ban.
Thong thudng, viéc yéu cau cip dudng 1 lin sé&
bdo vé t6t hon cho ngudi chua thanh nién, tranh
dugc nhitng rii ro xay ra néu trong qud trinh thuc
hién viéc cdp dudng ma ngudi cAp dudng chét.
Tuy nhién, viéc d& xuit mifc cAp dudng va
phuong thic cAp dudng con phu thudc vao kha
niing clia bi don - ngudi ¢6 nghia vu cap dudng.
Trong trudng hgp, ngudi chua thanh nién hién nay
1a ngudi chua dugc ai chdm sdc, nudi dudng, luat
su can tu van cho ngudi dai dién clia ngudi chua
thanh nién nop don yéu cau tdoa 4n 4p dung mot
hodc mot s6 cac bién phap khan cip tam thdi quy
dinh tai Piéu 115, 116, 117 BLTTDS nidm 2015
nhu: Giao ngudi chua thanh ni€n cho cd nhan hodc
t6 chitc trong nom, nudi dudng, chim séc, gido
duc; Budc thuc hién tru6c mot phan nghia vu cip
dudng; Buodc thyc hién tru6c mot phadn nghia vu
boi thudng thiét hai do tinh mang, siic khoé bi
xam pham. Ludt su cAn nghién cttu k¥ céc tai liéu
clia vu 4n lién quan d&€n van dé nay.

D&i v6i cdc vu 4n vé bdi thudng thiét hai ngoai
hdp ddng, n€u ngudi chua thanh nién 1a ngudi gay
thiét hai. Nhu phan tich § muc 2, tuy tiing trudng
hdp, luit su can xdc dinh chinh xdc tu cdch duong
su va ngudi dai dién ctia duong sy 1a ngudi chua
thanh nién. Ciing can luu y ddi vé6i trudng hop tai
thoi diém gay thiét hai, ho 12 ngudi chua thanh
nién nhung dén thai di€m tdoa 4n md phién toa so
thAm ho 13 ngudi da thanh nién thi tu cdch cia
ngudi dai dién theo phdp ludt cia duong su trong
trudng hop nay chdm ddt[5]. Tuy nhién, cin luu y,
viéc chdm dit tu cdch dai dién cla ngudi chua
thanh nién khong gidi phong, cha, me, ngudi gidm
hd cia ngudi chua thanh nién trong trudng hgp
nay, bdi trach nhiém bdi thudng thiét hai do hanh

vi clia ngudi chua thanh nién giy ra dugc xdc dinh
tai thoi di€m gdy thiét hai chi khong phai tai thoi
diém xét xtr. Do d6, mic du chdm dit tu cich
ngudi dai dién theo phdp ludt clia ngudi chua
thanh nién thi cha, me, ngudi gidm hd cta ho van
mang tu cdch bi don hodc ngudi c6 quyén, nghia
vu lién quan trong vu 4n nay.

D6i véi cdc vu 4n vé ly hon thi viéc gidi quyét
vAn dé nudi con chua thanh nién va cip dudng
nudi con 1a van dé bit budc toa 4n phai gidi quyét
khi ly hon. B€ bio vé quyén va 1di ich hgp phap
cho ngudi con chua thanh nién, khi chuén bi ban
luan ct, ludn su can nghién cttu k§ hd so va xem
xét d€n van dé giao con cho ai nudi dudng sé& bio
vé tot nhit ngudi chua thanh nién. Luit su cin
xem xét cdc chiing ¢t dui cac khia canh vé diéu
kién kinh t& va diéu kién chim séc vé vat chat,
tinh than cho ngudi chua thanh nién. Trudc hét,
ludt su can 1am rd con chua thanh nién may tudi,
néu con dudi 36 thang tudi dudgc giao cho me truc
ti€p nuodi, trir trudng hgp ngudi me khong di diéu
kién dé€ tryc ti€p trong nom, chim séc, nudi
dudng, gido duc con hoidc cha me cé thda thuin
khac phit hgp véi 1di ich clia con[6]. Do d6, néu
mudn bio vé quyén 1di clia ngudi con theo hudng
giao con cho bd nudi, luit su phai dua ra dude cdc
chitng ctt d€ chiing minh ngudi me khong di diéu
kién d€ truc tié’p trong nom, chim séc, nudi
dudng, gido duc con.

DP6i véi viéc chudn bi ludn ct lién quan dén
viéc xdc dinh mic cAp dudng nudi con, luat su
can lap ludn dya trén cédc tai liéu ching c@ vé
mic hoc phi, chi phi sinh hoat trung binh cho
ngudi chua thanh nién § dia phuong. Bén canh
d6, dva vao diéu kién kinh t€ cla ngudi c6 nghia
vu cap dudng, kha ning thanh todn clia ngudi cAp
dudng 12 mot 1n hay theo dinh k¥, luat su c6 thé
dua ra mic cAp dudng va phuong thitc cAp dudng
phu hop.

D3&i v6i viéc gidi quyét tranh chidp vé tai sdn
trong vu 4n ly hon ma c6 con nguGi chua thanh
nién thi khi chuin bi luin ct cin phan tich danh
gid cdc quy dinh cta phdp ludt va cdc tai liéu
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chitng ct d€ bido vé quyén 10i clia ngudi chua
thanh nién. Piém d khodn 4 Piéu 7 Thong tu lién
tich s6 01/2016/TTLT-TANDTC-VKSNDTC-
BTP ngay 06/01/2016 huéng din thi hanh Luat
Ho6n nhan va Gia dinh ndm 2014 quy dinh, viéc
chia tai sidn chung cla vg, chdng khi ly hon khong
dugc dnh hudng dén diéu kién song tdi thi€u clia
vd, ch6ng va con chua thanh nién, con da thanh
nién nhung mat ning luc hanh vi dan sy, 16i cta
vg hoidc chong vi pham quyén, nghia vu vé nhian
than, tai sdn clia vg chdng din d&€n ly hon 1am &nh
hudng d€n ngusi chwa thanh nién. Ching han,
trudng hop ngudi chong c¢6 hanh vi bao luc gia
dinh, khong chung thiy hodc phd tin tai sdn thi
khi tdoa 4n gidi quyét ly hon, luit su can phan tich
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y&u t8 16i clia ngudi chdng khi chia tai sdn chung
ctia vo chong d€ dam bio quyén, 1gi ich hgp phdp
cla vg va con chua thanh nién.

5.Ké&tluan

Tém lai, khi tham gia phién toa xét x& vu dn
dan sy cé ngudi chua thanh nién, viéc xdc dinh
diy du, chinh x4c tu cdch t& tung clia ngudi chua
thanh nién va ngudi dai dién theo phdp luit cla
ngudi chua thanh nién d€ xac dinh tinh chinh xdc
viéc triéu tip ngudi tham gia t6 tung cla tda 4n la
diéu quan trong; dong thdi nghién ctu k¥ cdc tai
liéu, chitng ctf cda vu 4n vé cdc van dé ndy sé
gitp cho ludt su chudn bi ludn ct d& bio vé tot
nhi't quyén va 1gi ich hop phdp clia ngudi chua
thanh nién W
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ISSUES THAT LAWYERS MUST CONSIDER
WHEN PARTICIPATING IN CIVIL CASES RELATED TO MINORS

® NGUYEN HUYEN TRANG
K54 Student, Hanoi Law University

ABSTRACT:

Minors, as particularly vulnerable individuals, warrant significant legal protection. In Vietnam,
this imperative is reflected in the nation's laws. This study delved into the key considerations that
legal professionals must bear in mind when representing minors in civil proceedings. By
examining the specific challenges and opportunities inherent in such cases, this analysis aimed to
contribute to the effective safeguarding of minors' rights and interests within the Vietnamese legal
framework.

Keywords: minor, civil case, trial, procedural status, lawyer.
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