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QUYEN NGAT KET NOI
TRONG TUONG QUAN VOI QUY PINH
VE THOI GIO LAM VIEC,

THOI GIO NGHI NGOI CUA NGUOI
LAO PONG TAI VIET NAM

® LE NGOC ANH' - NGUYEN LUGNG HOANG TRINH? - TRAN NGUYEN PHUONG THAO?
1Gidng vién, Khoa Ludt Dan sy, Trudng Dai hoc Ludt Thanh phd HO Chi Minh
2Sinh vién, Trudng Bai hoc Luat Thanh phd H6 Chi Minh

TOM TAT:

Trong bbi canh chuyén d6i s6 va sur lan rong cua lam viée tir xa, quyén ngiat két ndi (right to
disconnect) ndi 1én nhu mot yéu cau méi nham bao dam ngudi lao dong co thé tach roi khoi nghia
vu cong viéc ngoai thoi gior 1am viée. Cac quy dinh vé thoi gio lam viéc va thoi gio nghi ngoi trong
B0 luat Lao dong nam 2019 dd phan nao phan 4anh nguyén tic bao vé thon gian nghi thuc chét cua
nguoi lao dong. Tuy nhién, trude su phd bién ctia moi truong lam viéc sb, nhu’ng quy dinh nay boc
16 nhiéu han ché. Trén co s& phéan tich Iy luén va tham chiéu kinh nghiém quoc té, bai viét danh
gia mdi quan hé giita quyén ngat két ndi va cc quy dinh hién hanh vé thoi gio 1am viée, nghi ngoi,
dong thoi dé xuat hudng hoan thién phap luat nham bao vé day du hon quyén nghi ngoi ctia nguoi
lao dong trong bdi canh mai.

Tir khéa: quyén ngat két ndi, thoi gior 1am viée, thoi gio nghi ngoi, phap luét lao dong, 1am viée
tir xa, moi truong sb.

1. Pit van dé

Su phat trién nhanh chéng ctia cong nghé sb va
cac nén tang két ndi da 1am thay ddi can ban phuong
thirc giao tiép trong quan hé lao dong. Nguoi lao dong
ngay cang phai duy tri sy lién lac vdi doanh nghiép
thong qua email, tin nhin va phan mém quan 1y, ké ca
ngoai givr 1am viéc. Tir 40, trang thai “ludn truc tuyén”
dan tré thanh yéu cAu mic dinh trong nhiéu linh vuc.
Diéu nay khién ranh giéi giira thoi gio 1am viée va
thoi gio nghi ngoi tréd nén mo nhat. Nguoi lao dong
khong chi kéo dai thoi gian chiu su quan ly ciia nguoi
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st dung lao dong ma con bi dnh huong dén strc khoe,
gia ting cing thing tdm 1y va suy giam chit luong
cudc sdng gia dinh.

Dé tmg pho véi thuc trang nay, nhiéu qudc gia
da ghi nhan quyén ngit két ndi nhu mot co ché bao
v€ moi trong phap luat lao dong. Tuy nhién, tai Viét
Nam, quyén nay van chua dugc quy dinh truc tiép.
Nhitng quy dinh hién nay tai B¢ luat Lao dong nam
2019 vé thoi gio 1am viéc va thoi gio nghi ngoi chua
du dé diéu chinh nhimg van dé phat sinh tir moi
truong lam viée so.
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Trong bdi canh Viét Nam dang ra soat, danh gia so
két 5 nam viéc thi hanh Bo luat Lao dong nam 2019,
viéc nghién ctru mdi quan hé gitta quyén ngit két
nbi va hé théng quy dinh vé thoi gid 1am viéc - nghi
ngoi tré nén can thiét. Nghién ciru nay khong chi co ¥
nghia vé mat Iy luAn ma con gbép phin dé xuit cac giai
phap chinh sach nham bao vé ngudi lao dong phit hop
v6i yéu cau cua nén kinh té s.

2. Khai quat chung vé quyén ngat két noi

Quyén ngit két ndi duoc hiéu 1a quyén cta nguoi
lao dong duogc tur chdi hodc khong phan hdi cac lién
lac cong viéc ngoai thoi gian 1am viéc ma khong bi
coi 14 vi pham nghia vu hodc chiu bat ky bt loi nao.!
Quyén nay thé hién sy tu chi cia ngudi lao dong
trong viée thiét 1ap ranh gidi gura cong vicc va doi
song riéng tu, tir 46 bao dam quyen nghi ngoi.

Trén thé gidi, quyén nay xuat phat tir nhu cau bao
vé€ nguoi lao dong trude ap luc lam viéc trong moi
truong cong nghé cao.2 Phap 1a quic gia dau tién dua
quyen nay vao B luat Lao dong nam 2016%; Treland
tiép tuc phat trién cach tiép can mém déo théng qua
B6 Quy tic tmg xir nam 2021; tai Dirc, di khong co
luat théng nhat, nhiéu doanh nghiép da ty ap dung
bién phap k¥ thuat dé chan email ngoai gio.* O cép
d6 khu vuc, Nghi quyét cia Nghi vién Chau Au ngay
21/01/2021 va dy thao Chi thi kém theo nhin manh
nguoi lao dong co quyén “tit cong cu lam viée” va
khong phai luén san sang ngoai gio lam viéc®.

Nhu véy, quyén ngit két ndi duoc hiéu 1a quyén
cua nguoi lao dong dugc nghi ngoi tron ven ngoai gid
lam viéc ma khong bi yéu cau thyuc hién nhiém vy hay
phan hoi cac lién hé cong viéc qua phuong tién cong
nghé®. Quyén nay gop phan bao vé stc khoe, doi song
riéng tu va chit lvong cudce sdng ctia ngudi lao dong.
Béng thoi, n6 giup bao dam viéc thyc thi thuc chét
cac quy dinh vé thoi gid 1am viée - nghi ngoi, han ché
tinh trang kéo dai gid lam viéc khong chinh thic va
ngin ngira cac hau qua tiéu cuc nhu cing thing, kiét
strc hay xam 14n doi tu’.

Noi cach khac, quyén ngét két ndi c6 mbi lién hé
chat ch& v6i quyén nghi ngoi. Néu quyén nghi ngoi
bado dam cho nguoi lao dong co6 mot khoang thoi
gian khong thuc hién cong viéc, thi quyén ngit két
nbi 12 co ché bao vé dé khoang thoi gian d6 khong bi
xam pham bdi cac yéu céu cong viéc duoc gui qua
phuong tlen ky thuat sd. Vi Vay, trong moi trudng
lam viéc s6, quyen ngat két ndi dong vai trd nhu mot
“lop bao vé bod sung’ > dé bao dam hiéu luc thyc té cia
quyén nghi ngoi.

3. Quy dinh phap luit va thyec tién vé thoi gio
lam viéc, thoi gio' nghi ngoi cliia ngudi lao dong
Viét Nam

B6 luat Lao dong nam 2019 thiét lap mot khuon
kho phép 1y twong d6i day du vé thoi gio lam viéc
va thoi gio nghi ngoi nhim bao dam quyén duoc
nghl ngoi cia nguoi lao dong va duy tri sy can bang
can thiét gitra cong viéc v6i doi sdng ca nhan. Theo
do6, thoi gio lam viéc binh thudong cua nguodi lao
dong khong qua 8 gio trong mdt ngay va 48 gio
trong mot tuan (Piéu 105). Quy dinh nay khong chi
tao ranh gidi rd rang vé thoi gian ngudi lao dong
budc phai thyc hién nhi€m vy ma con phan anh
nguyén tic bao vé suc khoe, bao dam tai tao strc
lao dong - mot nguyén tic co ban cua luat lao dong.

Bén canh d6, cac ché 6 nghi ngoi nhu nghi giita
ca (Diéu 109), nghi hang tuan (Piéu 110), nghi 1§,
tét (Diéu 112) va nghi hiang nam (Piéu 113) dugc
quy dinh nhim bao dam ngudi lao dong cé du diéu
kién phuc hoi thé chat va tinh than. Pay 13 nhiing
khoang thoi gian nghi ngoi bat budc, dong vai trd
14 “van an toan” dé bao vé nguoi lao dong khéi viéc
bi kéo dai thoi gid lam viéc vugt qué gidgi han cho
phép.

Doi v6i thoi gio lam thém, phap ludt chi cho
phép khi cé su dong y cua nguoi lao dong (Piéu
107) va yéu cau chi tra tién lwong lam thém gio véi
murc cao hon so véi thoi gian lam viéc binh thuong.
Céch tiép can nay nhim ngin chin tinh trang ngudi
st dung lao dong tuy tién giao thém viéc ngoai gio
ma khong c6 sy thoa thudn ctiia nguoi lao dong, bao
dam nguoi lao dong duoc bu dap xting dang cho
phén thoi gian lao dong vuot troi.

Tuy nhién, cic quy dinh trén chi yéu duoc xay
dyng dua trén mo hinh lao dong truyén thdng.
Trong bbi canh s6 hoa va lam viéc tir xa, ranh gidi
gitra gio lam viéc va gio nghi ngoi ngay cang mo
nhat®, Ngum lao dong c6 thé nhan yéu cau cong
viéc bat ky luc nao thong qua cac phuong tién sb,
dan dén phat sinh “thoi gio 1am viée thuc t&” nhung
khong dugc ghi nhan hodc tra lvong twong xtng’.

Phap luat Viét Nam hi¢n chua c6 quy dinh cu
thé vé quyén “ngat két ndi”, chua dua ra cac tiéu
chi dé xac dinh liéu thoi gian truc tuyén, duy tri
trang thai sin sang nhan phan hdi cong viéc qua
thiét bi s6 c¢6 dugc coi 1a thoi gio 1am viéc hay
khéng. Piéu nay tao ra khoang trong phap 1y, lam
gla tang rui ro cho ngudi lao dong va dat ra yéu
cau can bo sung cac co ché bao vé phu hop trong
bdi canh nén kinh té 6.1
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4. Sy cin thiét ciia viéc ghi nhin quyén ngit két
ndi nhim dam bao cic quy dinh vé thoi gio' lam
viée, thoi gio nghi ngoi

Trong phap luat lao dong, cac quy dinh vé thoi gio
lam viéc va thoi gido nghi ng(n duoc xdy dung nhu
mdt co ché bao vé co ban nhim bao dam ngudi lao
dong c6 thoi gian phuc hdi thé luc va tai tao st lao
dong!". Tuy nhién, trong bdi canh cong nghé sb phat
trién manh, ranh giéi giita thoi gian 1am viéc va thoi
gian nghi ngoi ngay cang bi x6a nhoa, bdi cong viéc
c6 thé tiép tuc xdm nhap vao doi séng ca nhan théng
qua email, tin nhén, cudc goi hodc cac phﬁn mém
quan ly.'?

Chinh trong bbi canh d6, quyén ngat két ni tro
thanh mot co ché bd sung can thiét dé bao vé hiéu luc
thyc té ciia quyén nghi ngoi. Néu quyén nghi ngoi chi
xac lap vé& mat thoi gian khoang thoi gian nguoi lao
dong khong phai 1am viéc, thi quyén ngat két ndi gitip
bao dam khoang thoi gian d6 khong bi “xam chiém
mém” boi cac yéu cau cong viée ngoai gio. Vi vay,
quyén ngit két nbi khong phai 1a mot quyén tach biét
hoan toan, ma 13 c¢ong cu hd trg dé cac quy dinh vé
thoi glor nghi ngorl du:orc thuc thi thuc chat.

Quyen ngat két ndi con co y nghla trong viéc
ngin ngira tinh trang “lam thém gid an”'. Trong moi
truong lao dong s, nguoi lao dong nhidu khi van phai
doc, tra 161 hodc xtr Iy cong vi€c ngoai gio ma khong
duoc ghi nhén 1a thoi gio 1am viée, cling khong duoc
tra luong lam thém twong ing'*. Didu nay khong chi
Xam pham quyén nghi ngoi ma con anh huong dén
quyen loi klnh té cua nguoi lao dong Do do, ghi nhan
quyén ngat két ndi ciing 1a cach dé 1am 15 va minh
bach hon ranh gidi cia thoi gio 1am viéc.

Pong thoi, quyén ngat két ndi con c6 mdi tuong
quan chat ch€ voi cac nghia vu bao dam an toan, vé
sinh lao dong, dac biét 1a surc khde tinh than. Luét An
toan, vé sinh lao dong nim 2015 dit ra nghia vu ddi
voi nguoi sur dung lao dong trong viéc phong ngtra
rlii ro, bao gdm ca rii ro vé yéu t6 tim 1y xa hoi. Tuy
nhién, hién nay hé¢ théng phap luat Viét Nam chua
¢6 co ché dé nhan dién va kiém soat rai ro tim ly
phat sinh tir viéc lién tuc duy tri két ndi cong viéc,
vi du tinh trang stress kéo dai, kit stic nghé nghi¢p
(burnout) hodc rdi loan gidc ngii do ap luc phan hoi
kip thoi. Cac nghién ctru qubc té chi ra sy gian doan
lién tuc vao thoi gian nghi ngoi khién co thé khong
¢6 du giai doan phuc hoi, ddn dén suy giam stic khoe,
giam nang suat va tang nguy co tai nan lao dong
Do vay, quyén ngat két ndi 1a cong cu truc tiép gitp
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thuc hién nghia vu bao vé stc khoe nguoi lao dong,
khic phuc khoang tréng hién hitu trong phap luat Viét
Nam vé an toan lao dong trong bdi canh lam viée ki
thuat so.

Mot khia canh quan trong khéc 1a sy anh hudng
ctia phuong thirc 1am viée tir xa d6i voi ranh gidi
cong viéc - doi séng. Khi lam viéc tai nha, khong con
su phan tach vat ly gilta “noi lam viéc” va “noi nghi
ngoi”, khién nguoi lao dong dé bi cudn vao cong viéc
lién tuc, khong thé tu minh thiét 1ap ngudng ding'®.
Thue tién quéc t& ghi nhan lam viéc tir xa d& dan dén
xu hudng kéo dai thoi gian lam viéc, boi nguoi lao
dong phai chirng minh hi¢u sut hodc so bi danh gia
1 thiéu cam két'7. Trong bdi canh nay, quyén ngat két
ndi c¢6 vai trd “phuc hdi ranh giGi”, tao co s¢ phap
Iy gitip nguoi lao dong tranh bi cubn vao vong xody
cong viéc khi khoéng co su hién dién truc tiép cua
nguoi quan Iy** Tur do, quyen ngit két n01 trd thanh
yéu t6 khong thé thiéu dé dam bao quyén nghi ngoi
trong mo hinh lam vi€c linh hoat - m¢t hinh thirc lao
dong duogc du bao sé tiép tuc phat trién manh mé tai
Viét Nam trong nhitng ndm toi.

5. Két ludn va mot so kién nghi

Tu cac phan tlch trén c6 thé khang dmh quyén
ngit két nbi khong ton tai tach biét ma c6 mdi quan
hé chit chg, tuong hd véi hé théng quy dinh vé thoi
gi0 lam viéc - nghi ngoi. Trong mdi truong lao dong
truyén thong, cac quy dinh vé thoi gio nghi ngoi c¢6
thé van hanh twong ddi rd rang; tuy nhién, trong bdi
canh lao dong sb hoa, cac quy dinh nay can dugc hd
trg boi mot co' ché mdi nham tranh bi v6 higu hoa
trén thuc te Quyén ngit két ndi chmh la cong cu bao
dam quyén nghi ngm - mdt quyén nhéan than co ban
- duoc thyc thi ddy di trong thoi dai cong nghé'.
Thuec tidn qudc té cho thay, nhiéu qudc gia di tiép can
van dé nay theo cac cach khac nhau. Phap va Ontario
(Canada) yéu cau doanh nghiép xay dung chinh sach
ndi bo vé ngét két ndi; trong khi Uc thiét 1ap co ché
giai quyét tranh chip nham bao dam quyén nay dugc
thyc thi hiéu qua. Nhiing kinh nghiém nay cho thy,
xu hudng chung 13 két hop giita viée trao quyén cho
ngudi lao dong va dit ra nghia vu twong tng ddi voi
nguoi st dung lao dong. Tur 6, Viét Nam co thé can
nhic mot sé dinh huc’mg chinh sach: truc’rc hét, can xéc
lap o quyen ngit két ndi nhu mot quyén doc lap, gin
v6i quyén nghi ngoi va bao vé sirc khoe tinh than cia
nguoi lao dong?. Pdng thoi, ¢ thé thiét ké co ché
cho phép ngudi lao dong tir chdi lién lac ngoai gio,
song song v&i nghia vu ctia nguoi sir dung lao dong
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trong viéc ban hanh quy ché ndi bo vé sir dung cong
cu sb, ap dung linh hoat theo quy mé doanh nghiép dé
bao dam tinh kha thi, twrong ty m6 hinh ctia Phap*'va
Ontario (Canada)®. Co ché nay c6 thé ap dung trudc
hét di voi doanh nghiép c6 quy mé nhat dinh, bao
dam tinh kha thi va tranh tao ganh ning phép ly qua
muec.

Ngoadi ra, can phat trién cong cu phap 1y dé ngin
ngira tinh trang “lam thém gio' an”, bao gébm hudng
dan xac dinh thoi gio 1am viéc trong mdi truong sb
va co ché bu dap twong xtmg. Viét Nam ciing c6 thé
tham khao co ché giai quyét tranh chip ciia Uc nhim
bao dam quyén duoc thyc thi khi phat sinh xung dot,

dong thoi bd sung ché tai Iy tién dbi véi hanh vi vi
pham nghia vu ngat két ndi dé tang sirc ran de. Song
song d6, viéc nang cao nhan thirc cua ngudi quan Ly
va ngudi lao dong, ciing nhu khuyén khich di thoai
tai noi lam viéc va 16ng ghép ndi dung vé ngat két nbi
vao thoa udc lao dong tap thé s& gop phan xay dung
van hoa lao dong lanh manh trong dai han. Nhiing
co ché phap 1y vé quyén ngat két ndi nay s& khong
chi gitip bao vé sirc khoe va chét luong cudc song
ctia ngudi lao dong ma con tao nén tang dé thi truong
lao dong Viét Nam thich umg tét hon voi xu hudng
lam viéc linh hoat, 1am viéc tir xa va quan tri ) trong
tuong lai m
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ABSTRACT:

In the context of digital transformation and the expansion of remote work, the right to
disconnect has emerged as an essential safeguard to ensure employees can disengage from
work-related obligations beyond prescribed working hours. Although this right has not yet been
formally recognized in the labor law of Vietnam, existing provisions on working time and rest
periods under the Labour Code (2019) partially embody the principle of protecting employees’
substantive rest. However, the proliferation of digitally mediated work has exposed notable
regulatory gaps, particularly the rise of “hidden overtime” and implicit expectations of constant
online availability. Drawing on theoretical analysis and comparative international perspectives,
this study examines the interaction between the right to disconnect and current legal provisions
on working time and rest, highlighting structural limitations in the existing framework and the
growing need for more effective legal protection of employees’ right to rest in the digital era.

Keywords: right to disconnect, working hours, rest periods, labour law, remote work, digital
environment.
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