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TOM TAT:

Tirngay 01/01/2021, Bo luat Lao dong chinh thitc c6 hiéu lyc. Trong chuong XIIT: T§ chifc dai
dién clia ngudi lao dong tai cd s8, quy dinh: “Ngudi lao dong trong doanh nghiép c6 quyén thanh
lap, gia nhap va tham gia hoat dong ciia t6 chifc ctia ngudi lao dong tai doanh nghiép”. Tai bai
bdo ndy, tic gia khong phan tich hét nhitng van dé c6 lién quan dén td chifc dai dién clia ngudi
lao dong, ma chi d& cap d&n cdc cam két, co hoi, thich thitc trong viéc ddi méi hoat dong cla to
chiic cong doan Viét Nam hién nay, khi thanh 1ap t8 chifc ctia ngudi lao dong tai doanh nghiép;
ddng thdi ddnh gid tic dong ctia viéc hinh thanh mdi céc S chic dai dién cho ngudi lao dong tai
doanh nghiép, véi mong mudn, cic td chiic, c4 nhan nhan dién ddy dd va chinh xac hon vé nhitng
quy dinh ctia phap luat vé& viéc thuc thi cic cam két khi Viét Nam thuc hién cdc Hiép dinh thuong
mai tu' do thé€ hé mdi va nhitng bu6e di cAn thi€t trong qua trinh thyc thi phdp luat va cdc cam két
trong hoi nhap.

Tt khéa: t6 chitc clia ngudi lao dong, thanh lap 8 chiic dai dién trong doanh nghiép, Diéu

XIII Bo luat Lao dong 2019.

1. Dit van dé

Cung v6i sy phét trién clia cac thanh phin kinh
t&, giai cAp cong nhan va td chifc Cong doan Viét
Nam khéng ngtrng 16n manh. Céng doan Viét
Nam d3 khéng dinh vai tro 1a t6 chic dai dién ctia
ngudi lao dong trong nén kinh t& thi trudng dinh
huéng xa hdi chli nghia v6i nhiéu hoat dong, tiéu
bi€u nhu: tham gia xay dung chinh sdch phap luat,
ddi thoai, thuong lugng tip thé, khdi kién, bio vé
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quyén 1gi clia ngudi lao dong. Céc cip cong doin
tich cuc, chi dong tham gia xay dung quan hé lao
dong haihoa, 6n dinh va ti€n bo tai doanh nghiép;
g6p phin thic ddy ting trudng kinh t&, chim lo
viéc lam, ddi sdng ngudi lao dong, phat trién t&
chic cd s§ Pang va xay dung giai cAp cong nhan
I6n manh, gil vitng su dn dinh chinh tri, trit tu, an
toan xa hoi.

Tuy nhién, so vdi sy phat trién nhanh chéng
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clia nén kinh t& thi trudng dinh huéng xa hoi chii
nghia clia nudc ta, nhitng nim qua, Cong doan
Viét Nam chua thuc sy theo kip, c6 mit chim ddi
mdi, con bdc 16 nhiéu han ch&, vé&: md hinh 8
chtc, bd mdy, cidn bd; ndi dung va phuong thic
hoat dong; cong tdc tuyén truyén, van dong doin
vién, ngudi lao dong; chit lugng doan vién va
chat lugng cong doan co s&. Ban linh chinh tri,
gidc ngd giai cap, sy hi€u bi€t phap luit clia mot
bd phdn doan vién, ngudi lao dong chua dap ting
yéu ciu. Tinh hinh tranh chdp lao dong, nging
viéc tip thé dién bi€n phifc tap, nhitng nim gin
day c6 su tdc dong clia cdc y&u td bén ngoai, 4nh
hudng dén an ninh chinh tri, trit ty an todn xa hoi.
Dic biét, Viét Nam hién nay da va dang 1a qudc
gia thanh vién clia nhiéu Hiép dinh thuong mai tu
do th& hé méi (FTA). Mot trong nhitng thdch thitc
16n nhi't dit ra d6i vdi td chiic cong doan khi Viét
Nam tham gia cdc hiép dinh thuong mai tu do thé
hé mdi 1a viéc phdp luat cho phép thanh lap t&
chiic ctia ngudi lao ddng tai doanh nghiép ngoai
Cong doan Viét Nam.

2. Cam ké&t, co hdi, thach thifc trong viéc ddi
méi hoat dong cuia td chitc cong doan Viét Nam
hién nay khi thanh lap t§ chic clia ngudi lao
dong tai doanh nghiép

2.1. Yéu cdu vé viéc thanh ldp cdc to chiic dai
dién cho nguoi lao dong tai doanh nghi¢p

Hiép dinh D6i tdc Toan dién va Tién bo
xuyén Thdi Binh Duong (CPTPP) 1a FTA thé hé
mdéi dau tién ma Viét Nam 1a thanh vién bao haAm
cam k&t vé lao dong va cong doan. Trong cic quy
dinh vé lao dong Viét Nam phdi tuin thi khi
tham gia cdc FTA th€ hé mdi, c6 mot ndi dung
quy dinh vé quyén thanh lap tS chifc dai dién cia
ngudi lao dong. Viét Nam phdi ton trong va bao
ddm quyén cla ngudi lao dong trong viéc thanh
1ap va gia nhap t8 chirc clia ngudi lao dong tai co
s§ doanh nghiép. FTA thé hé méi cling c6 céc
quy dinh bdo vé t6 chitc clia ngudi lao dong dé
khong bi ngudi st dung lao dong can thiép va
phan biét d6i x¥ nhim vo hiéu héa hodc lam suy

y&u kha ning dai dién, bdo vé cho quyén va lgi
ich cia ngudilao dong.

Pé&i véi quy dinh vé lién két cda cdc t8 chic
ctia ngudi lao ddng, riéng véi Hiép dinh CPTPP,
Viét Nam c6 dugc thdi gian chuén bi 5 nam k& tir
ngay Hiép dinh ¢6 hiéu lyc (tdc 1a khodng 7 nim
ké tir khi ky Hiép dinh). khi Hiép dinh c6 hiéu
luc, s& cho phép cdc t6 chifc ciia ngudi lao dong &
cip cd s& doanh nghiép c6 thé gia nhap hoic
cling nhau thanh lap t8 chifc ctia ngudi lao dong &
cAp cao hon nhu c4p nganh, cip ving theo ding
trinh ty ding ky dudc phdp ludt quy dinh mot
cdch cong khai, minh bach. Tén chi, muc dich,
trinh tu, thi tuc thanh 1dp va phudng thdc hoat
dong cida cdc t6 chifc cia ngudi lao dong & mic
dd nay ciing phdi tuin thi diy di theo cdc quy
dinh ctia phdp ludt Viét Nam va phu hgp véi cdc
quy dinh ctia ILO. Thdi gian chudn bi nay nhim
d€ Viet Nam hoan thién hé thong phdp ludt va t§
chitc bd mdy quan 1y, bdo ddm t5t nha't quyén Igi
cho ngudi lao ddng.

2.2. Bdnh gid tic dong ciia viéc hinh thanh
mdi cdc té chitc dai dién cho nguvi lao dong tai
doanh nghiép

Trong khudn khd Hiép dinh CPTPP, Viét Nam
cam két s& cho phép ngudi lao dong dudc thanh
lap td chitc dai dién ctia minh tai cap doanh
nghiép va t& chifc nay c¢6 quyén lua chon: hoic
tham gia vao hé thong Téng Lién doan Lao dong
Viét Nam, hoiic s& ding doc 1ap bing cach ding
ky vdi cd quan nha nudc c6 thim quyén. Sau khi
hoan thanh thd tuc ding ky theo quy dinh cta
phap luat, t8 chifc nay sé dudc phép hoat dong véi
tu cdch 12 t8 chitc dai dién cho nhitng thanh vién
clia t6 chifc d6 dé€ tuong tic v6i ngudi st dung lao
dong vé cdc van dé trong quan hé lao dong trong
pham vi doanh nghiép.

V& quyén thanh 14p t8 chic dai dién clia ngudi
lao dong, theo Hiép dinh CPTPP, Viét Nam ciling
nhu tit cd cdc nuc tham gia CPTPP phéi ton
trong va bdo ddm quyén clia ngudi lao dong trong
viéc thanh l14p va gia nhap t6 chic cla ngudi lao
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dong tai cd s8. TS chic ctia ngudi lao dong tai co
s c6 thé lya chon gia nhap Téng Lién doan lao
dong Viét Nam, hodc ding ky vdi co quan nha
nudc c6 thim quyén d€ dugc chinh thiic hoat dong
va s€ chi dugc hoat dong sau khi dugc co quan nha
nudc c6 thim quyén chidp nhan ding ky theo mot
quy trinh minh bach va dugc quy dinh cu thé trong
cdc vin bian quy pham phap luat. T§ chitc ciia
ngudi lao dong, sau khi hoan thanh viéc diang ky,
s& c6 mdt s& quyén tu chi phit hgp véi quy dinh
ctia TS chiic Lao dong Quéc t&€ (ILO) va phép luat
Viét Nam.

Ton chi, muc dich hoat dong clia t& chic clia
ngudi lao ddng phéi bdo ddm theo ding cdc tiéu
chudn ctda ILO la d€ dai dién, bdo vé cho céc
quyén va 1di ich clia ngudi lao dong tai doanh
nghi€p ma ho lam viéc thdng qua cdc hinh thic
tuong tic dugc quy dinh trong phap luat bao gbm
doi thoai, thuong lugng tap thé, dinh cong va céc
hanh dong tip thé khic trong quan hé lao dong.
Céc t chiic clia ngudi lao dong khong dudc phép
ti€n hanh bat cit hoat dong nao c¢6 kha ning xam
hai d€n an ninh qudc gia, trat ty, an toan xa hoi,
ciing nhu khdng dugc tham gia bt cit hoat dong
nao ngoai ton chi myc dich phi hgp véi quy dinh
cia ILO va da dang ky véi cd quan nha nudc cé
thim quyén. B€ dai dién, bio vé mot cich hiéu
qua quyén va 1gi ich clia ngudi lao dong nhu da
néu trén, Hiép dinh cling bao gdm cdc nodi dung
nhiim bdo vé t6 chiic clia ngudi lao dong d€ khong
bi ngudi st dung lao dong can thi€p va phan biét
ddi xtt nhim vo hiéu héa hodc lam suy yé&u kha
niing dai dién, bdo vé cho quyén 1¢i clia ngudi lao
dong; bdo ddm nghia vu thuong lugng thi€n chi
clia ngudi st dung lao dong khi ti€n hanh thuong
lugng tip thé véi t6 chiic cla ngudi lao dong vé
tién luong va cdc diéu kién lao dong khic cho
ngudi lao dong.

Tai Viét Nam, diéu nay cé nghia t6 chic clia
ngudi lao dong tai co s& c6 thé lya chon gia nhip
Cong doan Viét Nam hodc ding ky vdi cd quan
nha nudc ¢6 thim quyén d€ dude chinh thitc hoat
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dong. TG chic d6 sé& chi dugce hoat ddong sau khi
dudc co quan nha nudc c6 thim quyén chdp nhan
ddang ky theo mdt quy trinh minh bach va dudc
quy dinh cu thé trong cdc vin ban quy pham phip
luat. T chic cla ngudi lao dong, sau khi hoan
tA't thli tuc trén, s& c6 mot s6 quyén tu chli nhi't
dinh phut hgp véi quy dinh ctda ILO va phdp luat
Viét Nam.

Muc dich hoat dong cia t6 chitc dai dién
ngudi lao dong phdi 1a d€ dai dién, bdo vé cho
cdc quyén va 1gi ich chinh ddng clia ngudi lao
ddng tai doanh nghiép ma ho lam viéc, thong qua
cdc hinh thic dugce quy dinh trong phdp ludt bao
gdm: ddi thoai, thuong lugng tap thé, dinh cong
va cdc hanh dong tap thé khédc trong quan hé lao
dong. Cdc td chifc clia ngudi lao dong khong duge
phép ti€n hanh bat cit hoat ddong nao c¢é kha ning
xam hai d€n an ninh qudc gia, trat ty, an toan xa
hoi, cling nhu khong dudc tham gia bat cif hoat
ddng nao ngoai toén chi muc dich phit hgp vdi quy
dinh cta ILO va da diang ky vdi cd quan nha nudc
c6 thim quyén.

Tur k€t qua nghién cifu thye t€ va kinh nghiém
clia ciac nudc trén thé gidi, c6 thé du bao, viéc cho
phép T8 chic clia ngudi lao dong tai doanh
nghiép dugc thanh 1ap va hoat dong & Viét Nam
s& c6 mot sd tac dong tich curc va bat1di nhu sau:

(1) Nhitng mét tich cyc:

- Sé& tao diéu kién d€ hinh thanh nhitng t5 chic
dai dién thyc sy cia ngudi lao ddng, do ngudi lao
dong va vi ngudi lao dong d€ bdo vé tdt hon
quyén va Igi ich hgp phép, chinh ddng clia ngudi
lao dong, dic biét trong khu vuc kinh t€ tu nhan
va FDI.

- Bdo ddm quyén cd bin clia con ngudi, phii
hdp v6i Hi€n phdp nuéc Cong hoa xa hoi chi
nghia Viét Nam nam 2013.

- Tao diéu kién dé Viét Nam tich cuc hdi nhap
qudc t€, tudn thii theo cdc cong udc c¢d ban clia
qudc t&, ddp tng yéu cau vé lao dong trong cic
hiép dinh ty do thuong mai thé hé méi.
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(2) Nhitng mit bat 1¢i:

Mot la, sy xudt hién t8 chic clia ngudi lao
dong tai doanh nghiép ngoai Cong doan Viét
Nam c6 nguy cd 1am ting chdm, thAim chi gidm s
lugng doan vién va sd lugng cdng doan co s3 so
v6i giai doan trudc. Cong tic phdt trién doan
vién, thanh 14p cong doan co s§ ciia Cong doan
Viét Nam, s€ phdi canh tranh vdi cdc td chic dai
dién ngudi lao dong.

Hai la, cdc nhan t6 theo dudi muc tiéu thanh
1ap t8 chic dai dién ngudi lao dong nim ngoai hé
thong Cong doan Viét Nam va nhitng doi tugng
khong thién chi, phdn dong dang quan tim, tim da
céch 1gi dung, tao c6, bdi nho, néi xau, ha thap vai
trd va phd hoai td chitc Cong doan Viét Nam dé
“don dudng” cho viéc ra ddi clia td chifc dai dién
ngudi lao dong, nhiim thu hit va phat trién doan
vién. Du bdo, cdc hinh théi t8 chitc dai dién ngudi
lao dong tai cd sd ngoai Céng doan Viét Nam d6
1a: (1) TS chiic do ngudi lao dong thanh lap, thuc
hién ding theo ton chi, muc dich dai dién, chim
lo, bdo vé ngudi lao dong; (2) TS chitc do ngudi st
dung lao dong hd trg thanh 1ap (Cong doan vang)
dé thao ting, thuc hién cdc muc tiéu ctia doanh
nghiép, trong dé c6 viéc chia r€, phd hoai sy doan
k&t cta phong trao cdng nhan. Khi cdc cong doan
nay lién két, sé gy ra nhitng nguy cd rat 16n cho
phong trao cong nhin va nhiém vy cham lo, bao
vé ngudi lao dong; (3) T6 chic dai dién ngudi lao
dong “doi 16t”, ban chat 13 t6 chic phan dong,
khong thi€én chi, 161 kéo ngudi lao dong vao cdc
hoat dong giy rdi, pha hoai doanh nghiép, tao
hinh dnh xdu vé modi trudng ddu tu, chong pha
DPéng, Nha nu6c va ché do ta.

Ba la, trong khi t8 chitc Cong doan Viét Nam -
v6i tu cdch 12 mot doan thé chinh tri, vira 1am
nhiém vu dai dién, chim lo, bdo vé quyén va lgi
ich hgp phdp, chinh ding ctia ngudi lao dong, vira
lam nhiém vu ctia mot doan thé chinh tri dudi su
lanh dao clia Pang, thi t8 chitc dai dién ngudi lao
dong ngoai hé thdng Cong doan Viét Nam chi tap
trung lam nhiém vu 1a dai dién, cham lo, bdo vé

ngudi lao dong. Ngoii ra, 1a t§ chifc mdi thanh
lap, t6 chic nay c6 kha ning thu hit Iyc lugng
can bo tré, ning dong, dugc dao tao bai ban,
nhiéu trudng hop cé sy hd trg, tai trg clia cic td
chifc trong va ngoai nudc. Do d6, t& chifc nay ¢
diéu kién tap trung, phit huy ngudn lyc, trién
khai cdc hoat dong trong tim, trong diém, mang
lai I¢i ich thi€t than, gidp ngudi lao dong dé nhin
thdy, tin twdng va tham gia. Cung vdi cdc hoat
dong chdng ph4 va canh tranh cdng doan, vai tro,
vi tri, vi th€ cda t6 chitc Cong doan Viét Nam c6
thé bi 4nh hudng.

Bon la, ngudn lyc ddm bado cho hoat dong clia
Cong doan Viét Nam c6 nguy co bi gidm sit,
ngudn thu tai chinh clia cdc cip cdng doan thudc
Tdng Lién doan c6 thé bi gidm manh. N&u Cong
doan Viét Nam khong c¢6 ngudn lyc dii manh dé
tao ra nhitng quyén 1¢i khdc biét va 16n hon gitra
doan vién cong doan va ngudi lao dong khong
phai 12 doan vién cdng doan thi s& bat 1gi trong
viéc canh tranh, thu hit ngudi lao dong va td chic
clia ngudi lao ddng mdi thanh 1ap gia nhap t6 chiic
Cong doan Viét Nam.

Ngoai ra, su thi€u gin két giita t8 chic cda
ngudi lao dong tai doanh nghi¢p véi CBCS tai
doanh nghiép s& din dén nguy cd chia ré&, pha v&
tinh hé thdng clia phong trao cong nhin, cdng doan
trong hé thong chinh tri Viét Nam. TS chiic ciia
ngudi lao dong tai doanh nghi€p ra doi du khong
phai 12 t8 chic chinh tri - x4 hoi nhu cong doan cd
sd va doc 1ap v6i Cong doan Viét Nam, nhung ciing
13 t8 chiic ctia ngudi lao ddng trong phong trao cong
nhin, cong doan Viét Nam. Trong doanh nghiép
hoic trén cling dia ban (nht 12 & khu cong nghiép,
khu ch€& xuét) c6 thé vira ¢ t8 chiic clia ngudi lao
dong tai doanh nghiép, vira c6 t8 chiic cong doin co
s thudoc Cong doan Viet Nam. Do d6, su gin két,
hdp tic, gitip dd nhau gifta 2 t6 chiic nay 1a 1& ty
nhién va rit can thi€t dé cting nhau hdp luc thic
ddy phat trién phong trao cong nhin va cong doan,
vi muc tiéu thdng nhat chung 1a bdo vé hiéu qua
quyén va 1di ich hgp phdp clia ngudi lao dong. Tuy
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nhién, néu giita cic t§ chitc nay khong c6 sy hop
tdc s& rat d& phat sinh mau thuin, ganh dua thi€u
lanh manh, thim chi d6i 1ap nhau, tic dong xau dén
phong trao cong nhan va cong doan.

Thuyc tién trén ciing c6 thé xem 1a cd hoi, 1a
“c hich” @€ Cong doan Viét Nam ty d6i mdi,
thich @ng vé6i diéu kién méi. Viéc nd luc gidi
quyét cdc thich thitc vé tai chinh, cdc diéu kién
bdo ddm cho hoat dong ctia Cong doan va vé
viéc xay dung ddi ngli cdn by cong doan.. sé
khi€n Cong doan Viét Nam c6 nhitng budc phat
trién tich cyc, c6 khd ning mang tinh dot ph4.
Viét Nam tham gia cdc Hi€p dinh thuong mai ty
do 12 thé hién sy hodi nhap qudc t&€ ngay cang siu
rong. Viéc thyc hién nhitng cam két vé lao dong,
cong doan, tuy la nhitng thiach thdc khong nhd,
song 1a y&u t& quan trong d€ ddm bio 1gi ich kinh
t&€ clia Viét Nam khi 1a thanh vién ctia cdc Hiép
dinh nay, gép phan quan trong vao sy phat trién
datnudc.

TAILIEU THAM KHAO:

3. Kétluan

Bo luat Lao dong 2019 1in diu tién quy dinh
cho phép ngudi lao dong dugc thanh lap t& chic
dai dién cia minh tai doanh nghiép, ngoai Cong
doan Viét Nam. Pay 1a vin dé rd't méi, chua c6
tién 1& trong hé thong phap ludt Viét Nam, can
nhin nhn, nghién cdu, phan tich tir nhiéu mit, dé€
quyén con ngudi - quyén cong din nay phdt huy
mot cdch hiéu qua, gép phan thic ddy phat trién
san xuit, 8n dinh chinh tri - xa hoi, mang lai 19i
ich thyc sy cho ngudi lao ddong, doanh nghiép,
Nha nuéc va xa hoi. TS chic clia ngudi lao dong
tai doanh nghi€p dugc phép thanh Iap, vira la
thach thitc, nhung ciing 12 co hdi d€ Cong doan
Viét Nam ti€p tuc d6i mdi. Trong bdi cinh cé
“d6i tdc canh tranh”, Cong doan phdi thuc sy lam
méi d€ xiing dang 1a t§ chic dai dién 16n nhat, 12
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ABSTRACT:

The Labor Code officially took effect on January 1, 2021. In the Labor Code’s Chapter XIII,
Representative Organizations of Employees, it stipulates that employees in enterprises have the
right to establish, join, and participate in the activities of organizations representing employees
at the enterprise. This paper analyzed the commitments, opportunities, and challenges in
innovating the activities of the trade union in Vietnam when establishing organizations
representing employees at the enterprise. The paper also assessed the impact of the
establishment of new organizations representing employees at enterprises. The paper is
expected that organizations and individuals will better understand legal provisions on the
implementation of commitments when Vietnam implements new-generation free trade
agreements. The paper also pointed out necessary steps in the process of law enforcement and
commitments during the country’s international integration process.

Keywords: the organization of workers, establishment of representative organization in
enterprise, Article XIII of the Labor Code 2019.
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