TAP CHi CONG THUONG

HOP PONG THEO MAU:
BAT CAP VA KIEN NGHI HOAN THIEN

® DINH PiNH PHU BUC

TOM TAT:

Hdp dong theo miu (HDTM) déng vai trdo quan trong khi hién dién & nhiéu linh vuc thiét y&u

trong cudc song. Phap luat hién hanh di c6 nhitng quy dinh cu thé d€ diéu chinh vé HDTM. Bai

vi€t phan tich mot s& van dé 1y luAn vé HDTM, chi ra mdt s6 bat cap va dé xuit gidi phdp hoan

thién cdc quy dinh phap luat vé hgp dong theo miu ddi vdi 3 noi dung, gdm: (i) Khii niém HPTM;
(ii) Danh muc hang héa, dich vu thi€t y&u phai ding ky HDTM; (iii) Sy thda thuan cta cdc bén khi
giao k€t HDTM. Céc ndi dung dugc trinh bay trong bai viét huéng d&€n muc tiéu hoan thién phap

luat vé HDTM, g6p phan bdo vé quyén Idi ctia cdc bén khi giao két HDTM va ning cao hiéu qua

quan 1y nha nudc ddi véi loai hop dong dic biét nay.
T khéa: hgp ddng, hgp dong theo mAu, khich hang.

1. Khai quat vé hgp dong theo miu

Theo tir dién Deluxe Blacks Law Dictionary,
HDPTM Ia dang hgp ddng in sdn c6 chia cic diéu
khodn dd dinh, dugc st dung nhiéu 1an bdi mot
doanh nghiép hoic trong mdt nganh cu thé va chi
c¢6 thé bS sung hoic stra d6i nhd dé€ dap wng tinh
huéng cu thé'. Qua dinh nghia nay, c6 thé thiy
HDTM dugc hinh thanh tir sy k&t hop clia cdc yéu
t0: (i). tinh mAu hay tinh soan sdn va (ii). tinh chap
nhan (it sy Iva chon vé diéu khodn). Trong d6,
ngudi ban hang hoic cung cap dich vu dé nghi giao
két hop dong vdi ngudi tiéu dung thong qua cic
diéu khodn soan sin; bén ngudi tiéu dung khi lya
chon chidp nhan 15i dé nghi giao k&t s& ddong nghia
véi viéc chap nhan toan b ndi dung du thdo hop
doéng da dugc dé nghi. Nhu vay, trong khi doi véi
hinh thic giao két hgp ddng truyén thdng, cic bén
s& ciing nhau thuong lugng, dam phan d€ di dén
thong nhat ¥ chi vé tirng diéu khoan cu thé ctia hgp
ddng thi d6i véi HDTM, su thdng nhit § chi chi
nim § quyét dinh c6 tham gia hay khdng tham gia
giao dich ctia ngudi tiéu dung.
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( Viét Nam, khai niém HDTM lan ddu tién
dugc quy dinh tai Piéu 406 B9 luat Dan sy (BLDS)
nim 1995 1a: “Hop dong goém nhitng diéu khodn do
mot bén dua ra theo miu dé bén kia trd loi trong mot
thoi gian hop Ii; néu bén duoc dé nghi trd 1oi chdp
nhan thi coi nhu chdp nhan toan bé ndi dung HDTM
ma bén dé nghi dd dva ra”. Vi tu cach 12 bo luat tu,
diéu chinh moi m&i quan hé dan sy giita cdc bén,
dinh nghia vé HDTM néu trén khong thay ddi trong
BLDS nim 2005 va BLDS niam 20152 Nhu vay,
theo cic quy dinh niay, HDTM c6 thé hiéu 1a loai
vin ban bao gobm tit c4 diéu khodn do bén dé nghi
soan thdo va bén dugc dé nghi chi c6 thé tra 15i
chiap nhan hodc khong chip nhin cic diéu khoin
nay ma khong dugc dua ra bt ¢t sy sira ddi hoic
yéu cAu stra d6i nao khéc.

Vi tu cdch 1a mot khdi niém chuyén biét thé
hién méi quan hé tiéu dung giita t& chifc, cd nhan
kinh doanh vé6i ngudi tiéu dung (12 bén chiém s6
dong va thudng 1a bén yéu thé hon), Luat Bdo vé
quyén 10i ngudi tiéu ding (Luat BVQLNTD) nim
2010 va cd Luadt BVQLNTD nam 2023 ciing dua ra
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dinh nghia HDTM. Cu thé, “HDTM la hop dong do
16 chitc, cd nhdn kinh doanh hang héa, dich vu soan
thdo dé giao dich vdi nguoi tiéu ding”. Pinh nghia
HDTM trong cdc dao luat ndy ciing nhan manh tinh
chat don phuong ban hanh cia HDTM.

Tir nhitng phén tich trén, cé thé khdi quat dic
diém ctia HDTM nhu sau:

Thit nhdt, viéc hinh thanh diéu khoan HPTM
mang tinh chat y chi don phudng clia mdt bén. Pay
c6 thé coi 1a dic diém ndi bat nhat cia HPTM.
Tinh chat don phuong ctia viéc hinh thanh diéu
khoan HDTM dudc thé hién & chd céc diéu khoin
nay khong phéi 1a két qud clia qué trinh thuong
lugng giita cic bén trong quan hé hop ddng ma xuat
phat tir ¥ chi mot chiéu clia bén dé nghi giao két
hgp ddng, do bén dé nghi soan thio trudc va sk
dung trong qu4 trinh giao dich. C4c diéu khodn hdp
ddng nay dugc ban hinh mot cich don phuong ma
khong c6 bat ky thda thuin nao giita thuong nhan
va ngudi tieu dung.

Thit hai, HDTM c6 thé€ dudc xem 1a mot dang
dé nghi giao k&t hgp dong dic thu. Tinh “dic tha”
thé hién § viéc 15i @& nghi giao k&t hgp ddng nay
khong huéng d&€n mot chi thé cu thé, khong phan
dnh cdc dic diém cu thé trong tiing giao dich
(ching han nhu gid ci, s6 lugng hang héa, dia
di€m giao hang...) ma 14 cdc ndi dung miu, dugc
“tiéu chudn héa”. Khi st dung HDTM, cic diéu
khoan dugc soan thio truéc ngay ca khi chii thé
kinh doanh chua x4c dinh ddi tugng khdch hang va
chua gtri di 161 dé nghi giao k&t hgp dong t6i mot
ddi tuong cu thé.

Thit ba, HDTM 4p dung cho nhi€u ngudi tiéu
diing va dugc st dung nhié¢u 1an. HDTM ma thuong
nhin soan thdo khong huéng d€n mot ngudi tieu
diing hay mot trudng hdp nio cu thé ma né nhw mot
“luat” riéng ma thuong nhan 4p dung cho nhiéu
ngudi tiéu dung va st dung lau dai. Cac ndi dung
“tiéu chudn héa” nay dugc diic k&t tir qud trinh tich
lay kinh nghiém kinh doanh lau dai cla chinh ban
than doanh nghi€p hodc cidc doanh nghiép khac
trén thi trudng nén mang tinh 6n dinh cao dé 4p
dung cho nhiéu Ian va nhiéu ngudi ma dudng nhu
khong c6 su phan biét nao gitta cdc ngudi ti€u dung
v&inhau.

Thit tu, phuong thifc x4c 1ap, tinh cong khai vé
ndi dung va diéu kién c6 hiéu luc cia HDTM c6 sur

khdc biét nhit dinh so vdi hop dong thong thudng.
Né&u hop dong thong thudng dudc hinh thanh trén
co s§ thuong lugng, thda thuan truc ti€p clia cdc bén
vé noi dung diéu khoin thi HDTM dugc xdc lap
thong qua su' chdp nhin clia bén duge dé nghi ddi
v6i nhitng diéu khodn miu do mot bén dua ra. Su
chap nhan nay 1a chip nhan “cd gb6i”, hay chip
nhén toan bd ndi dung HDTM ma bén dé nghi da
dura ra trén co s “chip nhan hoic tir bd” (take it or
leave it).

2. Bat cap trong quy dinh phap luat vé hgp
dong theo mau

Thit nhdt la, bat cap vé khai niém HDTM. Hién
nay, khdi niém HDTM khong dugc quy dinh trong
mot vin bidn quy pham phap luat thong nhit ma
dugc diéu chinh bdi hai vian ban khdc nhau, dé 1a
BLDS va Luat BVQLNTD.

Xét vé mic do tuong thich cda hai khdi niém
dua ra bdi hai vin ban nay thi c6 thé d& dang nhan
ra ring quy dinh clia mdi vin bdn dudng nhu di
theo huéng “manh ai nd'y 1am” chit khdng c6 su
thong nhat. Luat BVQLNTD nim 2010 va c& Luat
BVQLNTD ndm 2023 hoan toan khong dua ra
dugc bat ky mot dic diém nao cia HDTM ma chi
néura viéc diy l1a hop ddng dudc giao két giira hai
chii thé 1a nha cung ciAp hang hdéa, dich vu va
ngudi tiéu diing. Tuy nhién, phai hi€u ring khong
phai hgp ddng nio giita hai chii thé nay ciing dugc
coi 12 HDTM né&u khong thda min cic diéu kién
dic thi riéng biét clia loai hgp ddng nay. Do vy,
viéc quy dinh v6 ciing sd sai nhu Luat BVQLNTD
ndm 2010 va Luat BVQLNTD ndm 2023 1a khé
chap nhan va con khi€n cho cdc quy dinh bi chdng
chéo, giy khé hi€u khi nhiéu ngudi tudng ring
HPTM chi 4p dung giita hai loai chi thé nay.
Trong khi d6, khdi niém HPTM theo quy dinh ctia
phdp ludt dan sy Viét Nam ciing tuong ty nhu
quan diém nghién cttu cla cdc hoc gid déu xuit
phdt tlr géc nhin clia hoat dong giao k&t hgp dong.
Tuy nhié€n, cling chinh vi ly do nay ma khdi niém
dudc dua ra dé khi€n chiing ta nhim 14n v6i khdi
niém vé viéc chdp nhan dé nghi giao k&t hgp dong
tai Piéu 393 BLDS niam 2015: “Chdp nhdn dé
nghi giao két hop dong la sy trd 10i ciia bén duoc
dé nghi vé viéc chdp nhdn toan bo ndi dung ciia dé
nghi”. Quy dinh tai Piéu 393 BLDS nim 2015 néi
vé giao k&t hop ddng thdng thudng, tic 12 vin
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luon diy di 2 giai doan hinh thAnh mdt hgp ddng,
d6 1a: (i). Mot bén dua ra dé nghi giao két hop
ddng va (ii). Bén kia chdp nhan dé nghi giao két
hdp ddng thong qua viéc chap nhin toan bd ndi
dung dudc dé nghi (n€u chua chip nhin toan bo
ma c6 dam phén, trao ddi, stta ddi, b sung vé noi
dung thi s€ dudc xem la quay lai giai doani. va vai
trd cda hai bén sé lién tuc duge hodn d6i cho nhau
trong qud trinh nay). Trong khi d6, dic trung cia
HDPTM khéng c6 sy dam phin vé noi dung hgp
ddng, khong c6 sy trao ddi vé vai trd clia cic bén
nhu trong viéc giao k&t hgp ddng thdng thudng ma
bén dé nghi s& ludn ludn va chi 13 mot bén duy
nhi't ma thoi. Bén dugc dé nghi sé chi c6 lua chon
12 chap nhan giao k&t hgp ddng hoic tir chdi giao
k&t hgp dong. Nhu vay, khdi niém dua ra bdi Piéu
405 néu trén chua lam rd dugc cac ndi dung quan
trong cia HPTM. Tém lai, cd hai quy dinh vé
khdi niém HDPTM dang tén tai trong vin ban
chung 1a BLDS niam 2015 va vidn ban chuyén
nganh 1a Luidt BVQLNTD nam 2010 va Luat
BVQLNTD nim 2023 déu cho thdy nhitng han
ché&, thi€u sét 16n, khong thé hién dudc sy khac
biét v& mit ban chi't cia HDTM so vdi nhitng loai
hgp ddng khéc.

Thit hai la, danh muc hang héa, dich vu thiét y&u
phai ding ky HDTM véi co quan quan 1y nha nuGe
c6 thim quyén vé bio vé quyén 10i ngudi tieu ding
dudc quy dinh rai rac, tdn man, din dé€n khé khiin
trong viéc tim hiéu, nghién ctru va kiém sodt.

Theo Luat BVQLNTD nam 2010 va cd Luat
BVQLNTD nim 2023, thim quyén quy dinh vé
danh muc hang héa, dich vu thi€t y&u phai ding
ky HDTM véi cd quan quan Iy nha nudc c6 thim
quyén vé bdo vé quyén 1gi ngudi tiéu ding thudc
vé Thi tuéng Chinh phd. Trén co sé d6, ngay
13/1/2012, Thii tu6ng Chinh phli ban hanh Quyét
dinh s6 02/2012/QDP-TTg quy dinh danh muc 09
hang héa, dich vu thi€t y&€u phii ding ky HDTM
1a: “I. Cung cdp dién sinh hoat; 2. Cung cdp nudc
sach sinh hoat; 3. Truyén hinh trd tién; 4. Thué bao
dién thoai cé dinh; 5. Thué bao di dong trd sau; 6.
K¢t néi Internet; 7. Van chuyén hanh khdch duong
hang khong; 8. Van chuyén hanh khdch duong sdt;
9. Mua bdn cdn hd chung cu, cdc dich vu sinh hoat
do don vi qudn Iy khu chung cu cung cdp”.

Sau d6, ngay 20/8/2015, Thu tuéng Chinh phd
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ban hanh Quyét dinh s6 35/2015/QP-TTyg stra ddi,
bd sung Quyét dinh s& 02/2012/QP-TTg. Theo
Quyét dinh s& 35/2015/QD-TTg, dich vu “Cung
cdp nudc sach sinh hoat” dugc stta thanh “Cung
cdp nudc sinh hoat”; dich vu “Thué bao dién thoai
cé dinh” dugc stta thanh “Dijch vu dién thoai cé
dinh m¢t dat”; dich vu “Két néi internet” dudc stra
thanh “Djch vu truy nhdp internet”. Bé€n canh do,
Quyét dinh s& 35/2015/QP-TTg stta ddi dich vu
“Thué bao di djong trd sau” thanh “Djch vu thong
tin di dong mdt dat (hinh thitc thanh todn: trd
sau)”, ddng thoi b6 sung thém “Dich vu thong tin
di dong mdit ddt (hinh thitc thanh todn: trd trudc)”.
Ngoai ra, Quyét dinh s& 35/2015/QP-TTg b sung
thém 02 loai hang héa, dich vu thi€t y&u phai
dang ky HDTM hoan toan mdi la “Phdt hanh thé
ghi ng néi dia, md va sit dung dich vu tai khodn
thanh todn (dp dung cho khdch hang cd nhdn), vay
von cd nhdn (nhdm muc dich tiéu ding)” va “Bdo
hiém nhéan tho”. Nhu vay, tinh d&€n thdi di€m
Quyét dinh s6 02/2012/QD-TTg (dudc stra ddi, bd
sung b&i Quyét dinh s6 35/2015/QD-TTg) c6 hiéu
lyc phép luat thi c6 11 loai hang héa, dich vu thiét
y&u phai ding ky HDTM.

Sau d6, ngay 5/9/2018, Thu tuéng Chinh phu
ban hanh Quyét dinh s& 38/2018/QD-TTg loai bd
“Phdt hanh thé ghi no ndi dia, mé va sit dung dich vu
tai khodn thanh todn (dp dung cho khdch hang cd
nhén), vay von cd nhan (nhdm muc dich tiéu diing)”
ra khdi danh muc cdc hang héa, dich vu thiét y&u
phdi ding ky HDTM. Bé&n ngay 13/8/2019, Tha
twéng Chinh phd lai ban hanh Quyét dinh s6
25/2019/QD-TTg va khodng ti€p tuc quy dinh “Béo
hiém nhén tho” nim trong danh muc céc hang héa,
dich vu thi€t yéu phai ding ky HDTM.

Tinh dé&n hién nay, danh muc hang héa, dich vu
thi€t y&u phdi ding ky HPTM dugc diéu chinh
ddng thdi trong 04 quyé&t dinh ctia Thii tudng Chinh
pht 12 Quy&t dinh s6 02/2012/QP-TTg, Quyét dinh
s6 35/2015/QD-TTg, Quyét dinh s& 38/2018/QP-
TTg va Quyét dinh s6 25/2019/QD-TTg. Do nim
rdi rdc, tin man trong nhi€u quyét dinh cia Thd
tudng Chinh phd nén danh muc cdc hang héa, dich
vu thi€t yéu phdi ding ky HDTM khé dugc nhan
dién mot cdch diy dd, chinh x4dc. Piéu ndy anh
huéng dén kha ning ti€p can cla ngudi tiéu dung -
nhitng ngudi von di da la bén y&u thé khi giao két
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HDTM. Vin dé c6 tinh phdp 1y dit ra 12 tai sao co
quan nha nudc c¢6 thim quyén khong hgp nhit cac
vin ban quy pham phdp luit nay d€ c6 mot danh
muc cdc hang héa, dich vu thi€t y&u phdi ding ky
HDTM thdng nhit, rd rang, dé ti€p can. Hién nay,
Phép Iénh Hop nhat vin bin quy pham phédp luat
nim 2012 quy dinh cu thé vé& thim quyén va thdi
han hgp nhit vin ban ctia Thi twéng Chinh ph.
Viéc cham tré hgp nhat cic quyét dinh quy pham
ctia Tha tuéng Chinh pht vé danh muc cic hang
héa, dich vu thi€t y&u phai ding ky HDTM cho du
dudgc gidi thich nhu th€ nao thi vin Ia chua tuan thi
diing theo yé&u cau ctia Phap 1énh Hgp nhit vin ban
quy pham phap ludt nam 2012.

Ngoai ra, hién nay danh muc hang héa, dich vu
thi€t y&u phdi ding ky HDTM véi co quan quan 1y
nha nudc c6 thim quyén vé bio vé quyén 1¢i ngudi
tieu dung do Thu tuéng Chinh phi quy dinh. Tuy
nhién, bat cap dén tir tiéu chi “thiét yéu” dé xic
dinh d6i tugng thudc danh muc cin ding ky .

Thit ba la, cic diéu khodn miu tao ra su bat 1di
cho bén dugc dé nghi giao két hgp dong, tir d6, tao
ra sy bat10i § day c6 thé hiéu 1a cic diéu khoan nay
da lam tang trach nhiém hoéc loai bd, gidi han cac
quyén 10i chinh ddng von thudc vé ban chit clia
hgp déng d6 ma nhé ra bén dugc dé nghi khdng
phai thyc hién cédc trach nhiém hodc phai dugc
huéng nhitng 1¢i ich nhat dinh. Do d6, khoén 3 Diéu
405 BLDS nam 2015 quy dinh: “Truong hop HDTM
c6 diéu khodn mién trach nhiém ciia bén dua ra
HPTM, ting trdach nhiém hodc loai bé quyén lgi
chinh ddng ciia bén kia thi diéu khodn nay khong cé
hiéu luc, triv truong hop co thdéa thudn khdc”.

V& nguyén tic, cic diéu khodn miu tao ra sy
mat cAn bing nghiém trong vé quyén va nghia vu
trong hdp ddng clia cdc bén. P& ddnh gi4 thé nao 1a
mat cAn bing nghiém trong vé quyén va nghia vu
trong hgp ddng, chiing ta cin c6 cai nhin tdng thé,
cin do dong d&€m trong pham vi toan bo hgp ddng
chit khong chi nhin vio riéng pham vi cda diéu
khoan d6. Do vay, khong thé don thuin cho ring
diéu khodn loai trir trach nhiém ctia bén dua ra hop
ddng 1a diéu khoadn bit cong bing chi vi né mién
trach nhiém cho bén nay. Bén canh d4, con phai
xem xét d€n ban chit ndi dung ctia hop dong, tdng
thé tit ca cic quyén va nghia vu khdc ciia ca hai
bén trong hdp ddng ciing nhu hoan cinh cic didu

khodn nay dudc xdy dung thi méi c6 thé danh gia
chinh x4c liéu diéu khodn d6 c6 tao ra sy mit cin
biing nghiém trong hay khong. Ngoai ra, khi dé cap
dén ndi dung ctia diéu khoin theo miu, ciing cin
tinh d&n trudng hgp mot hop dong vira tdn tai cic
diéu khodn theo mAu, vira c6 su xuit hién cia diéu
khodn do c4c bén thda thuin va cic diéu khoin nay
c6 thé mau thudn vé ndi dung v6i nhau. Trong
trudng hgp dé, cian uu tién cdc di€u khodn do cdc
bén thda thuin vdi nhau, vi ddy la y chi chung da
dudc cdc bén thé hién dé xay dung nén ndi dung
do, trong khi diéu kho&n theo miu vé ban chit vin
chi dugc xay dung bdi mot bén.

3. Kién nghi hoan thié¢n

Mot la, hién nay, mdc du Luat BVQLNTD nim
2023 vita dugc ban hanh, nhung nhin chung phap
luat hién hanh van chua c6 mot khai niém chuin
xdc vé HDTM. Theo tdc gid, mot khai niéem hoan
chinh vé HPTM cin phdi chita dung nhitng noi
dung sau day: (i). y&u t& vé& cdc chii thé tham gia
giao k&t c6 sy chénh 1éch trong vi thé thuong ludng
do mdt bén thudng 1a cdc doanh nghiép cung cip
hang héa dich vy, bén con lai thudng [a ngudi tiéu
diing; (ii). y€u t& vé ndi dung ctia hgp ddng, trong
d6 cdc diéu khoan da duge soan thio tir trudc; (iii).
y&u t& st dung nhiéu 1an @€ dp dung trén pham vi
quy md 16n v6i nhiéu khach hang; (iv). yéu to vé
hau qud phép 1y clia viéc giao k&t HDTM, d6 1a
chap nhan toan bo ndi dung hoic tir chdi giao két
hgp ddng. Tir day, c6 thé chuin héa quy dinh vé
HDTM trong cdc vdn ban quy pham phap luit.
Theo tic gia, c6 thé quy dinh khai niém HDTM nhu
sau: “HDTM la hop dong dugc sit dung nhiéu lan,
trong dé cdc diéu khodn duwoc dua ra béi mot bén
chiém wu thé trong thuong luong (thuong la bén
cung cdp hang héa, dich vu) dé giao két véi bén con
lai (thuong la nguoi tiéu ditng); bén duoc dé nghi chi
6 thé chdp nhan toan bo ndi dung hop dong hodic tir
choi giao két hop dong”.

Hai la, Piéu 6 Phap 1énh hop nhit vin ban quy
pham phdp luat nim 2012 quy dinh ngudi ditng dau
cd quan cht tri soan thio vin ban dudc stta ddi, bd
sung ctia Thi tuéng Chinh phii t§ chic thyc hién
viéc hgp nhit va ky xéc thuc vin bdn hgp nhat doi
v6i vin ban cia Thi tuéng Chinh phi. Cu thé, trong
thdi han 02 ngay lam viéc, k€ tir ngay Thi tuSng
Chinh phii ky ban hanh, vin ban sita d6i, bd sung
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phai dudc giti d€n cd quan chil tri soan thdo vin ban
dudc stta ddi, bd sung dé thuc hién viéc hop nhat
vin ban. Cham nhat 12 05 ngay lam viéc, k€ tir
ngay nhin dudc vin ban, ngudi diing dau cd quan
chli tri soan thdo vin ban dugc sira d6i, bd sung
phdi hoan thanh viéc hgp nhat vin badn va ky xdc
thyc vin ban hgp nhit. Do d6, tic gid dé xuit, trong
thdi gian t6i, n€u Thi twéng Chinh phi c6 ban hanh
quyét dinh méi quy dinh vé danh muc hang héa,
dich vu thi€t y&u phdi ding ky HDTM thi B Cong
Thuong cAn nhanh chéng thyc hién viéc hdp nhat
cdc quyét dinh ctia Thi tuéng Chinh phi, tao diéu
kién dé dang trong ti€p cin cic thong tin trong
HDTM clia ngudi tiéu dung.

Ba la, phap ludt nén bd tr “thi€t yéu”, dong thoi
quy dinh r0 cdc tiéu chi x4c dinh pham vi danh muc
dva trén mic do rdi ro, chﬁng han nhu: (i). hang
héa, dich vu do mgt hodc mdt nhém doanh nghiép
c6 vi tri doc quyén hoic doanh nghiép cé vi tri
thong linh thi trudng cung cap; (ii). hang héa, dich
vu dudc cung cap lién tuc, tic dong truc ti€p, lau
dai t6i nhiéu ngudi tiéu dung; (iii). hing héa, dich
vu ma qua ra sodt phat hién nhiéu ndi dung chua
pht hgp quy dinh phép ludt bio vé ngudi tiéu dung.
Céc tiéu chi nay ciling dit ra yéu ciu doi vdi cd

TAILIEU TRICH DAN:

quan bao vé quyén 10i ngudi tiéu diing trong viéc ra
soat thudng xuyén vé thuc t& 4p dung HDTM, trdnh
tinh trang ddnh gi4, dé xuit mang tinh chii quan,
hay 4p ddt khién cudng.

Bon la, hdp ddong dé cao su thda thuin. Do do,
cAn ton trong ¥ chi chung hon so véi y chi don
phuong. Diéu nay cling tuong thich véi Pi¢u 305b
ctia BLDS Pic (stra d6i nim 2002) khi vu tién diéu
khodn thda thuan hon so v6i diéu khodn theo mau.
Do dé, tic gia ki€n nghi sita ddi vé ndi dung cia
HDTM trong khodn 3 Diéu 405 BLDS nim 2015
nhu sau:

“Diéu 405

1.

2.

3. Hop dong cé chita dung cdc diéu khodn theo
mdu bt cong bing thi cdc dieu khodn dé sé khong
c6 hiéu luc. Pieu khodn mdu bdt cong bing la diéu
khodn cé ndi dung trdi véi cdc nguyén tdc co ban tai
Piéu 3 Bé ludt nay, tao ra su mat can bing nghiém
trong vé quyén va nghia vu ciia cdc bén trong hop
déng va gdy ra bat lgi cho bén dioc dé nghi.

Piéu khodn do cdc bén théa thudn trong hop
dong sé dugc wu tién dp dung trong truong hop cé
mau thudn véi diéu khodn theo mau”. m

! Deluxe Blacks Law Dictionary (1990), Deluxe Tenth Edition, West Publishing Co, p. 397.

2Piéu 407 BLDS nam 2005 va Piéu 405 BLDS nim 2015.
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ABSTRACT:

Standard form contracts play an important role in different fields. Current laws have specific
provisions to regulate standard form contracts. This paper analyzes a number of theoretical
issues about standard form contracts, points out some shortcomings, and proposes solutions to
improve three contents of regulations on standard form contracts, including: (i) the concept of
standard form contracts; (ii) the list of essential goods and services subject to registration of
standard form contracts; and (iii) the agreement of the involved parties in a standard-form
contract. This paper is expected to improve current regulations on standard form contracts,
contributing to protecting the interests of the parties in standard form contracts and improving
state management over this type of contract.

Keywords: contract, standard form contract, customers.
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