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Noi dung bai viét chd y&u phan tich cdc van dé sau: (i) rdi ro phap 1y d6i v6i bén mua trong

giao dich bat dong sdn khong bit budc cong ching; (i) mdt s6 quy dinh phdp luat vé giao dich bat
dong san khong bit budc cong chitng theo Dy thio Luat Kinh doanh bat dong san sita ddi va (iii)

ki&n nghi.

T khéa: du thio Luat Kinh doanh bit dong sdn, cong chitng, giao dich bat dong sin, bén

mua, rii ro phap Iy.

1. Rui ro phap ly doi v6i bén mua trong giao
dich bat dong san khong bit budc cong chiing

Theo T dién Luat hoc, rdi ro 1a sy thiét hai,
trd ngai c6 thé x3y ra'. Nhu vay, rii ro phap ly di
vdi bén mua trong giao dich bat dong sin (BDS)
khong bdt budc cong chitng chinh 1a nhitng thiét
hai, trd ngai c6 thé xdy ra vdi bén mua néu giao
dich BBS khong cong chirng. TUr phan tich trén,
chiing ta nhan thay, n€u giao dich BDS khong bit
budc cdng chitng thi bén mua s& gip phdi mot sd
rdi ro phédp ly, vi trong trudng hgp nay, hoat dong
cong ching da khong thé phat huy dudc vai trd vu
viét cia minh ddi véi bén mua. Theo Luit DAt dai
nim 2013, Ludt Nha & nim 2014, Luat Kinh
doanh bat dong sdn nim 2014 déu khong bit budc
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thuc hién cong chiing ddi v6i mot s6 giao dich vé
BPS ma c6 mdt bén trong hgp ddng va giao dich
1a cdc chii thé kinh doanh BPS thi khong bit budc
phadi cong chiing. V4i quy dinh trén, cdc giao dich
phd bi€n nhu cia td chitc hoat dong kinh doanh
BPS 12 mua, nhian chuyén nhugng d€ ban, chuyén
nhugng, cho thué mua BPS phdp luit khong bit
budc phai thyc hién cong ching. T day, da phat
sinh nhiéu bat 8n cho ngudi dan nhat 13 bén mua,
nha nudc va thi trudng BDS.

Trong giao dich BDS ndéi chung, bén mua thong
thudng dudc x4c dinh 12 bén y&u thé hon, ho 1udn 1a
bén ddi mit véi nhiéu rdi ro tiém 4n hon tir giao
dich BDS. Theo mot nghia chung nhit, bén y&u th&
12 cht thé ma trong nhitng hoan cinh gidng nhau
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khi tham gia vao mdt quan hé phéap luat thi ho ludn
gip nhitng bat 1gi hon so véi bén khac trong cling
mot hoan cénh? N6i cdch khdc, nhitng d6i tugng
nay phai thuc hién theo mdt cdch hoan toan bat Igi
véi ho trong quan hé d6. Rii ro phap 1y doi véi bén
mua trong giao dich BDS khong bit budc cdng
chiing cd ban nhu sau:

Thit nhdt, quyén va lgi ich hop phdp ciia bén
mua bi vi pham. Quyén quan trong nhit ctia bén
mua BPS 1a dugc nhin nha, dat theo diing thdi
han da thda thuin trong hgp dong. Do giao dich
BDS khong bt budc cong chitng, nén gid tri thi
hanh ctia giao dich khdng dugc dam bdo chit ché,
néu bén bin khong thién chi, khong thuc hién
nghia vu giao nha, di't ding nhu thda thuin thi bén
mua c6 thé vira mat tién lai khong nhan dugc nha
da't. Pay la rdi ro 16n nha't d6i v6i bén mua. Trén
thuc t&, ¢6 nhiéu trudng hop mua ban nha chi qua
gid'y t0 vié€t tay, khi ¢6 tranh chdp xdy ra, hgp
ddng nay sé bi tda 4n tuyén bd vo hiéu, ngudi mua
nha c6 nguy cd mat tring c4 nha va tién bac, cong
stic bé ra’. Hiu qua d€ lai 12 nhiéu khach hang bi
mAit mot khodn tién 16n von phai tich cép trong
mot thdi gian dai mGi c6 dugce hodc la phai “ganh”
khodn vay ngin hang gdm ca trd 13i vay va ng
gdc*. Tuy nhién, néu giao dich BPS d6 c6 cong
chitng theo quy dinh thi quyén va 1¢i ich hop phdp
cla bén mua s& dudc bdo vé tot hon, vi giao dich
BDS dugc cong ching c6 gid tri thi hanh, 1a cdn c&
bdo vé su ngay tinh cia bén mua khi tham gia giao
dich. Trong trudng hgp nay, bén ban khong thuc
hién ding nghia vu, khong ban giao nha dat ding
nhu thda thuin, bén mua c6 quyén yéu ciu cic co
quan c6 thim quyén lién quan 4p dung bién phép
cudng ché cin thi€t budc bén ban thyc hién ma
khong cin dit lai vin dé& xem xét hiéu luc clia
giao dich da dugc cdng chirng®. N&u bén bdn
khong thyc hién ding nghia vu ctia minh, bén mua
c6 quyén yéu cau Toa 4n gidi quyé&t theo quy dinh
phdp luat, trtr trudng hgp cdc bén tham gia giao
dich c6 thda thudn khdc. Gid tri thi hanh cta giao
dich BPS dugc cong chitng khdng chi d6i v6i bén
mua, bén ban, ma con cé gia tri bit budc thi hanh
ddi véi co quan nha nudc, t8 chidc, cd nhan khéc

c6 lién quan. Do d6, d€ han ché& rdi ro mat tién ma
lai khong dugc nhan nha, dat cho bén mua, ddm
bdo cong bing xa hdi, bdo vé bén y&u th€, cling
nhu g6p phan minh bach thong tin trong thi trudng
BPS, cic giao dich vé BPS can phii c6 su xdc
nhin cia mot bén hoan toan doc lap, khong phu
thuoc vé mit 1gi ich vdi cdc chli ddu tu kinh doanh
BPS va d6 chinh 1a vai trd clia cdc td chitc hanh
nghé cong chitng thuc hién.

Thit hai, ton thdt thiét hai doi voi bén mua do
tranh chdp phdt sinh. Pay 1a rli ro ti€p theo bén
mua c6 thé gip phai sau khi d8i mit véi riii ro da dé
cip 1a bén ban nhan tién nhung khong ban giao
BDS cho bén mua. Liic nay, muc dich va 1gi ich ctia
bén mua khi tham gia giao dich BDS khong dat
dugc, nén tranh chap xay ra 1a diéu khé trdnh khdi.
Néu giao dich BDS thudc trudng hgp khong bt
budc cdng chitng, trong khi bén mua lai thi€u hiéu
bi€t phdp luat, thi bén ban s& dé dang 1¢i dung ké
hé dé vi pham, ¢d tinh truc 1gi, huy dong von clia
bén mua trai phap ludt. Do khong cong ching, nén
bén ban khdng chiu sy kiém tra, lam ching chuyén
nghiép clia cong chitng vién, tir d6 bén ban c6 thé
gia mao vé chi thé hoic gid mao gidy td trong giao
dich, giy thiét hai cho bén mua. Hon nita, do khong
bit budc cdng chitng, giao dich BPS c¢6 thé mat di
tinh x4c thuc va hop phdp, nén quyén va 1¢i ich hgp
phdp ctia bén mua khé dugc bdo vé néu c6 tranh
chap x4y ra. Thuc tién c6 nhitng giao dich da dugc
cong chitng nhung van bi gid mao vé chi thé hoic
gidy t nhung ty 1€ nay rat thAp va da s6 cdc vu viéc
gid mao thudng dugc cdc cdng ching vién phat
hién, ngédn chin kip thdi. Mat khac, cdc cong chitng
vién khi hinh nghé lu6n gin véi ché do bdo hiém
trich nhiém nghé nghiép d€ bdi thudng thiét hai
phong khi tranh chdp x4y ra ma nhitng giao dich
khong dudc cong chitng khdng c6 dic quyén nay.
Do d6, néu phat sinh tranh chip trong giao dich
khong bit budc cong chitng thi thiét hai, ton thit s&
nhiéu hon cho bén mua, rii ro s& cao hon. Theo d6,
hau qud va chi phi phit sinh do xif 1y tranh chip,
kién tung va gidi quyét nhitng hé luy phat sinh tir
nhitng tranh chAp nay s& 16n hon r't nhiéu so véi chi
phi cong ching.
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2. Mot sé quy dinh phap luat vé giao dich bat
dong san khong bit budc cong chiing va kién
nghi stta ddi

Trong gidi han pham vi bai vi€t nay, téc gid chl
y&u phan tich quy dinh phap luat va ki€n nghi tir Dyt
thdo Luat Kinh doanh bat dong sin stta d6i. Cu thé
nhu sau:

2.1. Quydinh phdp ludt va bat cdp

(i). Mét la, Khodn 3 Piéu 45 Dy thdo Luat Kinh
doanh bat dong sin sita ddi quy dinh nhu sau: “Hop
dong kinh doanh bdt dong sén, hop dong kinh doanh
dich vu bat dong sdn diugc lap thanh vin bdn. Viéc
cong chimg, chitng thiee hop dong do cdc bén théa
thudn, triv hop déng mua bdn, thué mua nha &, cong
trinh xdy dung va hop dong chuyén nhuong quyén sit
dung dat ma cdc bén tham gia giao dich la t6 chiic,
cd nhéan quy dinh tai khodn 2 Piéu 10 ciia Ludt nay
thi phdi cong chitng hodic chiing thuc”.

Theo khodn 3, Piéu 45 Dy thdo Luat Kinh
doanh bat dong sdn quy dinh khong bit budc cong
chiing 1a khong bdo ddm dugc an toan phép 1y cho
ngudi dan.Vi quy dinh nay s€ khong hgp 1y, khong
tra 181 thda dang 1y do giao dich BDS khi ¢6 mot
bén tham gia 1a doanh nghiép kinh doanh BDS lai
khong bit budc cong chitng. Piéu ndy c6 nguy cd
tiém 4n nhiéu rii ro vé phap 1y cho ngudi mua va
thyc t€ di chitng minh khi ¢6 x4y ra tranh chap,
ngudi mua ludn 12 bén y&u thé. BDS 1a tai sin 16n,
c6 gid tri cao di vdi ngudi dan, song cdc sin pham
BDBS cua cdc doanh nghiép kinh doanh BDS lién
quan d&n rat nhiéu hd so, thd tuc phap ly, diéu kién
kinh doanh, niing luc ca chl diu tu,... rit phifc tap,
ma ban thin mdi ngudi dan khong phdi ai cling c6
thé kiém tra, ki€m soat dugc, vi khdng phai ai ciing
tudng minh phdp luat vé dat dai, kinh doanh bat
dong san, nha &, dau tus. Do d6, viéc cong chitng
trong trudng hgp nay sé& cé vai tro kiém sodt dé
cdnh bdo, phong ngirta va ngin chin rai ro cho
ngudi mua, 12 bén y&u thé trong cdc giao dich BDS.

(ii). Hai la, Piéu 57 Dy thdo Luat Kinh doanh
bat ddng san stta d8i quy dinh nhu sau:

“Piéu 57. Céc giao dich bat dong sin phai thong
qua san giao dich bt dong sin

1. Chi diu tr bdn, cho thué mua nha &, cong
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trinh xay dung hinh thanh trong tuong lai va chuyén
nhugng, cho thué, cho thué lai quyén st dung dat
di c6 ha ting k§ thuit trong dy 4n bat dong san
phdi thuc hién giao dich thong qua san giao dich bat
dong san theo quy dinh ctia Ludt nay. 2. Nha nuéc
khuyén khich t8 chifc, c4 nhan thyc hién giao mua
ban, Chuyén nhugng, cho thué mua, cho thué nha &,
cong trinh x4y va quyén st dung dat khong thudc
trusng hdp quy dinh tai Khodn 1 Piéu nay thuc
thong qua san giao dich bat dong san.”

Theo quy dinh trén, Piéu 57 Dy thdo x4c dinh
giao dich BPS hinh thanh trong tuong lai phéi thong
qua san giao dich BPS. Theo khoan 11 Piéu 3 Dy
thdo dinh nghia: “San giao dich bdt dong sdn la noi
dién ra cdc giao dich vé mua bdn, chuyén nhugng,
cho thué, cho thué lai, cho thué mua bdt dong sdn
dugc thanh ldp va hoat dong theo quy dinh cia Ludt
nay va phdp ludt cé lién quan”. San giao dich l1a ndi
ddm bao chit ché thong tin sin pham BDS, ddm
bdo 1¢i ich cho khdch hang. Tuy nhién, vdi tinh chat
la doanh nghiép hoat ddong kinh doanh dich vu vi
muc dich 1gi nhudn, tinh khich quan trong hoat
doéng cua san giao dich BBS khong dugc ddm bao’.
Do @6, viéc giao dich qua san ma khong dugc cong
chitng, ching thuc, thi chua ddm bao vé mit phip
ly. Vi vay, cdc cd quan soan thdo cin tinh todn lai.
San giao dich c6 chiic ning gitp Nha nudc kiém
sodt tinh cong khai minh bach thong tin du 4n, ki€m
soét diéu kién mua ban, chdng gian 1an. Trong khi,
viéc giao k&t hop ddng giao dich BPS 13 vin kién
phép 1y quan trong cin phai dugc kiém soit bing
tinh phap ly. Vi vay, khong thé loai trir hoat dong
cong chiing.

Thuc t€ trong thdi gian vira qua cho thiy, nhiéu
san giao dich BPS dugc 1ap ra d€ ban hang cho cic
chii dau tu, thim chi hgp thic héa nhitng sai pham
ctia chii dAu tu trong viéc huy dong von, hoic ban
hang khi chua dd diéu kién. Nhiéu san giao dich
BDS truc ti€p bd von thuc hién du 4n cling chd dau
tu, hoic dudc giao dic quyén ban sdn phim cho chii
dau tu v6i mic chiét khau 16n. Nhiéu vu 4n da dudgc
phét hién, diéu tra, truy t&, xét x& cho thiy c6 su
ti€p tay hoic dudc thyc hién thong qua hoat dong
clia cdc san giao dich BDS.
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2.2. Kién nghi sita doi

Luat Kinh doanh bit dong sdn 2014 sau 8 nim
thuc thi dd boc 16 mot sd bt cap can stta ddi. Cic
hoat dong kinh doanh BPS da dudgc quy dinh rat rd
trong LuAt ndy, nhung thuc t€ vin con hién tugng
cdc chi diu tu huy dong von khi chua dd diéu
kién. Nhiéu san BPS md ra chua chuin muc vé
phdp 1y, thAm chi ti€p tay cho chii dau tu d€ lira
ddi khdach hang. Vi vay, nhiéu y ki€n cho ring, Dy
thdo Luat Kinh doanh bat dong sin stta ddi sip t6i
can chd trong bido vé quyén Igi clla bén mua
nhiéu hon nita.

(i). Thit nhdt, ki€n nghi sira ddi khoan 3 Piéu 45
Du thio Luat Kinh doanh bat dong sin theo huéng:
“Hop dong kinh doanh bt dong san, hop dong kinh
doanh dich vu bdt dong sdn theo quy dinh tai Khodn
1, Khodn 2 diéu nay duoc ldp thanh van bdn, phdi
cong chitng hodc chitng thuc hop dong”

Rui ro trong hoat dong KDBDS phdt sinh &
moi giai doan cta qud trinh giao dich, tor thdi
diém dy dn chua hinh thanh cho dén thdi di€m
ngudi mua nhad nhin ban giao. Thuc t&, trén thi
trudng di x4y ra nhiéu vu 4n hinh sy nhu vu 4n
bdn dy dn ma lra ddo hang chuc nghin khach
hang ctia Cong ty Alibaba; dy dn Khu d6 thi mdi
bién Nam - Bién Ngoc (Quidng Nam) huy dong
von khi dy 4n chua di phdp ly. Pi€m chung, cic
khdch hang déu ky vao hdp dong gép von, hgp
ddng hop tdc ddu tu véi nhitng ndi dung 16ng 1éo.
Nhiéu diéu khodn dugc cai vao hgp ddng theo
huéng c6 10i cho chii dau tu, ddy rii ro cho khach
hang. Khi x3y ra tranh chdp, khdach hang nhin ra
minh roi vao tinh huéng yé&u thé. PE tranh tinh
trang nay, theo cdc nha lam luit, can thi€t phai
stta d6i Piéu 45 theo hudng bit budc tit ca hop
dong trong kinh doanh bat dong san dudc liét ké
theo khodn 1, khodn 2 Piéu 45 phdi cong ching,
chiing thyc; chi khong phédi chi cong ching,
chitng thyc theo thda thuin clia cdc bén. Vi ki€n
nghi nay, phdp ludt cling ting cudng md rong
pham vi hdp ddng, giao dich BBSbit budc phdi
cong chitng, k€ ca trudng hgp cdc giao dich BPS
ma mot bén tham gia 13 cdc chd thé kinh doanh
BDS ciing bit budc cong chitng, chiing thuc.

(ii). Thit hai, ki€n nghi stra d8i Piéu 57 Dy thdo
Luat Kinh doanh BAt dong sdn theo hu6ng:

“Pieu 57. Cdc giao dich bdt dong sdn phdi
théng qua san giao dich bat dong sdn. 1. Chii ddu
tw bdn, cho thué mua nha &, cong trinh xdy dung
hinh thanh trong twong lai va chuyén nhugng, cho
thué, cho thué lai quyén sit dung ddt dd cé ha tang
ky thudt trong du dn bat déng sdn phdi thuc hién
giao dich théng qua san giao dich bdt dong sdan va
cong chiing, chiing thuc theo quy dinh phdp ludt”.

Theo dinh nghia, san giao dich BBS la noi
dién ra cdc giao dich vé mua bdn, chuyén
nhugng, cho thué, cho thué lai, cho thué mua
BDS. Nhu viy, day 1a noi dién ra cdc hoat dong
kinh doanh ctia cdc doanh nghiép BPS, do dé, co
quan quan ly nha nudc khong thé s dung san
giao dich BBS d€ “ki€m tra tinh phép 1y clia cic
san pham BDS trudc khi dwa vao giao dich” thudc
quyén quin ly clia minh. Piéu nay khong dim
bdo tinh minh bach, khdc quan cho toan by ndi
dung ctia giao dich véBPS. Hoat dong quéan ly
nén phdi dugc tdch ra khdi hoat dong kinh doanh.
Bén chit cia san giao dich BDS 1a hoat ddong mdi
gidi, trung gian, cung ciAp thong tin va xdc ti€n
thuong mai cht khong phéi l1a mot cong cu phap
ly d€ ngin ngira rii ro va truc ti€p bdo vé quyén
1i clia cdc chii thé tham gia giao dich. Pic diém
nay khong chi dugc thé hién ngay trong Dy thdo
Luit Kinh doanh B4t dong sin sira ddi ma con
dudc chitng minh trén thyc t€ & nhiéu cdc qudc
gia trén th€ gidi. Bén canh d6, hién nay dang c6
nhiéu y ki€n khdc nhau khi Dy thdo Luit Kinh
doanh B4t dong sin sita d6i 1y lai quy dinh bat
budc giao dich BPS phdi qua san giao dich (von
da dudc bai bd trong Luat Kinh doanh Bat dong
sdn nim 2014). Mot nhém ¥ ki€n cho ring, quy
dinh nay chua hgp 1y va nén ching thay thé quy
dinh giao dich BDS qua san bing hoat dong cong
chitng, vi ban chat doc 1ap trong hoat dong cong
chitng sé& gitip ki€m tra, gidm sat viéc thuc thi,
chap hanh ding phdp luit cia chd dau tu, nhian
vién moi gidi, tw vain BDS dé€ bdo vé ngudi y&u
th€, déng thdi nhim duy tri n dinh, trat ty dé
kinh t& phét trién m
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SOME RECOMMENDATIONS TO THE DRAFT AMENDED LAW
ON REAL ESTATE BUSINESS IN ORDER TO MINIMIZE LEGAL
RISKS FOR THE BUYER IN NON-COMPULSORY
REAL ESTATE TRANSACTIONS

® NGUYEN THI BICH MAI
Faculty of Commercial Law - Ho Chi Minh City University of Law

ABSTRACT:

This paper is to analyze these following issues: (i) the legal risks for the buyer in
non-compulsory real estate transactions; (ii) some regulations on real estate transactions that are
not required to be notarized according to the Draft amended Law on Real estate business; and

(ii1) some recommendations.
Keywords: the draft of Law on Real estate business, notarization, real estate transactions,

buyers, legal risks.
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