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TU CHOI CAP VAN BANG
BAO HO NHAN HIEU DO VI PHAM
VIi KHA NANG PHAN BIET
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TOMTAT:

Nhin hiéu la dau hiéu phan biét hang héa clia mot doanh nghiép va phan biét chiing vdi hang

héa clia cac ddi thii canh tranh. Luat khong cong nhan moi ddu hiéu hay biéu tugng c6 thé lam

nhin hiéu hgp 1€, c6 mot sd ticu chuéin ma mot ddu hiéu hay biéu tugng phai thda man dé c6 duge

st bdo vé nhan hiéu. Batky dau hiéu nao khong thé phan biét dugc hang héa va dich vu khong thé

dugc ding ky va day 1a mot trong nhitng 1y do cho sy tir chdi ding ky. Bai vi€t nay phan tich cu thé

quy dinh phdp luat Viét Nam vé tir chdi cip vin bing bdo hd nhan hiéu do vi pham vé kha ning

phan biét tir d6 lién hé véi thuc tién tai Viét Nam, d€ rit ra nhitng han ché va dé xuit kién nghi doi

vdi hé thong phap luat Viét Nam.

T khoa: Luat SG hitu tri tué, nhan hiéu, tir chdi cAp vin bing bdo hd nhin hiéu, kha ning

phén biét.

1. Quy dinh ctia phap luat Viét Nam vé tir choi
cAp viin biing bao h$ nhan hiéu

Nhin hiéu c6 thé bao gdm chit cdi, tir ngit, khiu
hiéu, biéu tugng, sO, hinh dnh, tén, logo, thim chi
cd Am thanh va mui huong. Mot nhdn hiéu dugc
ding ky mang lai cho chii s hitu quyén dugc sit
dung ddc quyén va ngin ngudi khic st dung mot
nhin hiéu giéng hoic tuong ty, nhim nhan dang
hang héa hodc dich vu ctia ho trén thi trudng. Cha
s& hitu nhiin hiéu nén ding ky bdo ho nhian hiéu dé
bio vé quyén nhin hiéu clia minh.

Quy dinh vé tir chdi cAp vin bing bdo hd nhin
hiéu 1a mot ndi dung quan trong trong phéap ludt sé
hitu trf tué ctia Viét Nam, dugc quy dinh cu thé tai
Luat S§ hitu tri tué nim 2005 (stra d6i, b8 sung

54 $6 18 - Thang 8/2024

nam 2009, 2019, 2022) va cdc van ban huéng din
thi hanh. Theo d6, co quan c¢6 thAim quyén sé tir
chdi cap vin bing bdo ho cho nhian hiéu, néu
nhin hiéu d6 khong ddp @ng cdc di¢u kién bdo ho
hoiic thudc céc trudng hgp bi cAm ding ky theo
quy dinh.

biéu 74 Luat S hitu tri tué quy dinh cdc diu
hiéu khong dugc bdo hd v4i tu cdch nhdn hiéu, bao
gdm: didu hiéu triing hoic tuong ty dé€n mic gy
nham 14n vé6i qudc ky, qudc huy cla cic qudc gia;
d4u hiéu trung hoic tudng tu d€n mifc gdy nhim
1An véi bi€u tugng, cd, huy hiéu, tén viét tit, tén
ddy db clia cd quan nha nudc, t6 chitc chinh tri, t&
chitc chinh tri - x4 hoi, t6 chic chinh tri xa hoi -
nghé nghiép, t& chiic xa hoi, t& chiic xa hoi - nghé
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nghiép clia Viét Nam va t§ chiic quoc t&, néu
khong dudc cd quan, t§ chitc d6 cho phép; dau hiéu
tring hoic tuong ty d€n mitc gdy nham 14n vdi tén
that, bit danh, hinh anh cta lanh ty, anh hung dan
toc, danh nhan ctia Viét Nam, cia nudc ngoai[1].
Ngoai ra, Piéu 73 clia Luat nay ciing quy dinh cdc
trudng hgp nhin hiéu bi tr chdi bdo ho[2]. Dau
hiéu bi coi 12 khong c6 kha ning phan biét n€u dau
hiéu dé qud don gidn nhu chif cdi don, chit s& don,
dudng nét don gidn, hinh hoc co ban; diu hiéu,
bi€u tugng quy udc, hinh vé hodc tén goi thong
thudng clia hang héa, dich vu bing bat ky ngon
ngl nao da dugc st dung rong rii, thudng xuyén,
nhiéu ngudi bi€t d&€n; dau hié¢u chi thdi gian, dia
di€m, phuong phap san xuat, chling loai, s& lugng,
chit lugng, tinh chat, thinh phan, cong dung, gid
tri hodc cdc dic tinh khac mang tinh mo ta hang
héa, dich vu[3].

Viéc tir chdi cap viin bing bido ho nhin hiéu
ciing dugc ap dung ddi v6i cac dau hiéu gay hi€u
sai l&éch, gAy nham 14n hodc c6 tinh chat lira doi
ngudi tiéu diing vé ngudn goc xudt xi, tinh ning,
cong dung, chat lugng, gid tri hoidc cic dic tinh
khic ctia hang héa, dich vu[4]. Piéu nay nhim bo
vé quyén 10i chinh d4ng clia ngudi tiéu diing va duy
tri moi trudng kinh doanh lanh manh.

Trong trudng hop nhin hiéu xAm pham quyén
s hitu cong nghiép ctia ngudi khac da dugc bao ho,
cd quan c6 thim quyén ciing sé tir chdi cip vin
biang bdo hd[5]. Quy dinh ndy nhim ngin chin viéc
1gi dung danh ti€ng hodc uy tin clia ngudi khéc,
ddng thdi bio vé quyén va 1gi ich hgp phap cda chi
sG hitu nhan hi€u da dugc bdo ho.

2. Cin cd xdc dinh kha niang phan biét cla
nhan hiéu

Theo quy dinh cla phdp luat Viét Nam, nhdn
hiéu dudc coi 1a c¢6 kha ning phan biét néu dugc tao
thanh tif mot hodc mot sd y&u to dé nhan biét, dé
ghi nhd hoic tir nhiéu y&u t& k&t hop thanh mot
tong thé dé& nhan biét, d& ghi nhd [6]. Viéc xdc dinh
kha ning phin biét cia nhan hiéu dua trén nhiéu
cin ctf khdc nhau, dudc quy dinh cu thé trong cic
vian ban phap luat va huéng dan thyc tién.

Céc diu hiéu khong dudc coi 1a c6 kh3 ning
phin biét, bao gdbm: diu hiéu don gidn nhu hinh
hoc co ban, chif s8, chit cdi, tir ngit khong thé hién
dugc bing chit, ky hiéu, hinh vé& don gidn; diu
hiéu, bi€u tugng quy wdc, hinh vé hoic tén goi
thong thudng clia hang héa, dich vu bing bat ky
ngdn ngit nao da dudc st dung rong rii, thudng
xuyén, nhiéu ngudi bi€t dé&n; diu hiéu chi thdi
gian, dia di€m, phuong phap san xuAt, chiing loai,
s6 lugng, chit lugng, tinh chit, thinh phan, cong
dung, gid tri hodc cdc dic tinh khic mang tinh mo6
t4 hang héa, dich vu; ddu hiéu md td hinh thic
phap 1y, linh vyc kinh doanh clia chd thé kinh
doanh; dau hiéu chi ngudn goc dia 1y clia hang
héa, dich vu, trir trudng hop dau hiéu d6 da dudc st
dung va thtra nhan rong rai v6i danh nghia mdt
nhan hiéu hodc dugc ding ky duéi dang nhan hiéu
tap th& hoic nhin hiéu ching nhan[7].

Thong tw s6 01/2007/TT-BKHCN ctia B Khoa
hoc va Cong nghé da huéng din chi ti€t hon vé viéc
ddnh gi4 kha ning phan biét ciia ddu hiéu dung lam
nhan hi€¢u.[8].

Mot cin ct quan trong khiac d€ xdc dinh kha
ning phan biét clia nhdn hiéu 1a tinh chdt ggi
hodc md ti ctia dau hiéu ddi véi hang héa, dich vu
mang nhin hiéu. Dau hiéu dugc coi 1a gdi y néu nd
gdi ra mot s6 dic tinh hodc cong dung clia hang
héa, dich vu nhung khdng truc ti€p md ta hang héa,
dich vu d6. DAu hiéu ggi y thudng dugc coi la c6
kh4 niing phan biét. Nguogc lai, ddu hiéu md ta truc
ti€p ban chat, dic tinh clia hang héa, dich vu thudng
bi coi 1a khong c¢6 kha ning phan biét[9]. Tinh phd
bi€n ctia dau hiéu ciing 12 mdt cin ¢ quan trong dé
xdc dinh kha nang phan biét. [10].

Viéc ddnh gid kha niang phan biét clia nhian hiéu
con phdi xem xét dén tinh doc ddo va sdng tao
trong cach thé hién dau hiéu. Mot dau hiéu c6 cach
thé hién doc ddo, sédng tao, khac biét so v6i cac dau
hiéu thong thudng trong cung linh vuc hang hoéa,
dich vu s& c6 nhiéu kha ning dugc coi 1a c6 kha
nang phanbiét[11].

Ngoai ra, viéc két hgp cdc yé&u t6 khdc nhau
trong mot dau hiéu ciing c6 thé tao nén kha ning
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phan biét cho nhidn hiéu. Mic di mdi yéu to riéng
18 c6 thé khong c6 kha niang phan biét, nhung su
k&t hgp doc ddo clia chiing ¢6 thé tao nén mdt tong
thé c6 kha niang phan biét[12].

Trong thuc tién xét nghiém don ding ky nhan
hiéu, viéc ddnh gid kha ning phan biét con phai
xem xét d&n ban chat cia hang hda, dich vu mang
nhin hiéu va do6i tugng ngudi tiéu ding ma hang
héa, dich vu dé huéng t6i. Mot ddu hiéu c6 thé
dudc coi 1a ¢6 kh3 ning phan biét ddi véi mot loai
hang hoéa, dich vu nhung lai khong c¢6 kha ning
phéan biét ddi véi loai hang héa, dich vu khac[13].

Trudng hgp dic biét, mot ddu hiéu ban dau
khong c6 kha niang phan biét c6 thé dat dugc kha
ning phin biét thong qua qué trinh st dung. Piéu
ndy dudc quy dinh tai khodn 2 Piéu 74 Luat S hitu
tri tué. Theo d6, ddu hiéu thudc cic trudng hgp quy
dinh tai cdc di€m d, d, h, i va k khodn 1 Diéu nay
néu dugc st dung va thong qua qua trinh st dung,
da tré nén c6 kha nang phan biét hang hda, dich vu
mang nhin hiéu cia ngudi ndp don véi hang hoa,
dich vu cling loai ctia cdc chii thé khic van dudc coi
12 c6 kha ning phan biét ddi v6i hang héa, dich vu
do[14].

Viéc ching minh kha ning phin biét thong qua
st dung doi hdi ngudi ndp don phdi cung cap cic
bing chitng vé viéc st dung nhin hiéu mot cich
lién tuc, rong rdi, cong khai trong mot thoi gian da
dai d€ cong ching nhan biét diu hiéu d6 nhu mot
nhan hiéu ctia chd thé cu thé.[15].

3. Thyc tién 4p dung quy dinh tir chdi cAp vin
biing bao ho nhan hiéu do vi pham vé kha niing
phan biét

Tai Viét Nam, ¢6 nhiéu trudng hgp da bi tir chdi
khi chi s& hitu ndp don bao vé nhin hiéu. Tinh theo
50 liéu tir nam 2020 d&én nam 2022 c6 tong 139.685
don do ngudi Viét Nam nop va c6 58.843 bi tir chdi;
don do nguGi nuGc ngoai ndp 24.870 va c6 3.313 bi
tir chdi. S& lugng don bi tir chdi mdi ning tuong doi
cao nhung mit khic ciing cAn phai xét d&n viéc qua
nhiéu don dugc ndp trong mdt nim, ti 1& ngudi Viét
Nam ndp don cdo xap xi 17% so v6i s6 lugng don
do ngudi nuSe ngoai ndp. Nhung i 1& bi tir chdi do
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ngudi Viét Nam ndp chi€m hon 50%, trong khi s6
don bi tir chdi do ngudi nude ngoai ndp chi chi€m
25%.[16]

S& don dugc ndp hang nim ngay cang ting cao,
nhung thyc t€ ta thdy rat it “nhan hiéu méi” xuat
hién trén thi trudng hién nay. Ldi dung dudc yéu td
“ngudi ndp don ddu tién” [17] khi ¢6 nhiéu don
ding ky nhdn hiéu giéng hoiic tuong ty d€n mic
gdy nham 14n, quy tic “uu tién ndp don” sé dugc 4p
dung. Theo nguyén tic ndy, quyén bdo ho sé& dugc
trao cho ngudi ndp don diu tién, tic 13 ngudi cb
ngay nop don hodc ngay uu tién sém nhat. Piéu
nay c6 nghia 1a chi nguGi ndp don truGc s& nhin
dudc viin biing bdo ho, trong khi cdc don nop sau d6
s& bi tir chdi. C6 nhiéu trudng hgp ding ky nhan
hiéu véi muc dich khong dé diing nhin hiéu d€ thuc
hién hoat dong kinh doanh ctia doanh nghié&p.
Nhitng ngudi ndy tim ki€m cdc nhdn hiéu tiém
nang chua dugc bao hd hodc chi méi ding ky & mot
s6 quoc gia nhat dinh, sau d6 nhanh chéng nop don
ding ky tai cdc qudc gia ma nhidn hiéu d6 chua
dugc bdo hd. Ho c6 thé yéu cau chd s hitu phai
thay d6i nhan hiéu hoic trd mdt khodn tién 16n dé
dugc st dung. N&u khong dap tng dudc yéu ciu
nay, chii s hitu nhin hiéu thuc sy ¢6 thé mat cd hoi
ti€p can thi trudng mai [18].

Hanh vi diu cd nhdn hiéu tao ra nhiéu khé
khan va rdi ro cho cdc doanh nghiép chin chinh,
ddng thdi lam cho modi trudng kinh doanh tré nén
khong lanh manh va thi€u cong bing. P& khic
phuc mot phin tinh trang nay thi luat ¢6 quy dinh
viin bing bdo ho nhan hiéu sé& bi chdm dut hiéu
lyc n€u nhan hiéu khong dudc st dung bdi chii s&
hitu hodc ngudi dugc chi sd hitu cho phép trong
thdi han 5 nim lién tuc truSc ngdy c6 yéu cau
cham dit hiéu lyc, trir trudng hgp 6 1y do chinh
ddng hoic viéc st dung dudc bit ddu lai it nhat 3
thing trudc ngdy c6 yéu ciu chim ddt hiéu
luc[19]. Piéu nay ¢ nét tuong dong vdi quy dinh
ctia EU khi quy dinh néu trong vong 5 nim k€ tir
khi dang ky, chd sG hitu khong st dung nhan hiéu
da diang ky trong khu vyc EU cho cdc sin pham
hoiic dich vu da ding ky, hodc néu viéc sit dung bi
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tam ngling trong 5 nim lién ti€p, nhan hiéu dudc
cip vin bing bdo hd sé& phdi chiu cdc hinh phat
theo quy dinh, trir khi c6 1y do hop ly d€ khong sit
dung.[20] Tuy nhién, viéc ndy ciing phan 16n din
dé&n so don trong thdi gian 5 nim khi ndp vao vin
bi thim dinh 12 “khong c6 tinh phan biét” véi cic
nhin hiéu dugc ding ky trude d6 va bi tir chdi, du
¢6 nhirng nhan hiéu dugc ding ky truGc d6 nhung
khong st dung.

4. Mot so kién nghi

Thit nhdt, Luat SG hitu tri tué Viét Nam va thuc
tién 4p dung dang st dung nhiéu thuit ngit khic
nhau khi dinh gid khd ning phan biét cia nhin
hiéu, diéu nay tao ra khé khin trong cdch hiéu
clia cd cd quan nha nuéc cé thim quyén va ngudi
ndp don. Cdc thuit ngit dugc st dung c6 thé ké

”

dé&n nhu “gdy nham 14n”, “c6 kha ning gdy nhim
1An”, “tuong tu d€n mitc gdy nham 1an” trong qud
trinh ding ky va bdo vé& nhan hiéu, cling nhu khi
gidi quy€t cdc tranh chap lién quan d&€n viéc hanh
vi xam pham nhan hi¢u. Vi du, khi ding ky nhan
hiéu mdi, don xin sé& bi tlir chi néu c6 nguy co gay
nhim 1an hodc ddnh lira ngudi tiéu ding, hoic
néu nhan hiéu d6 trung hoic tuong ty d€n mifc c6
thé€ gy nhidm l4n vdi nhin hi¢u da dugc ding ky
cho cdc san phﬁ’m hodc dich vu tuong tu. Tudng tu,
né&u nhin hiéu tring hoic tuong ty d&én mifc c6 thé
gday nham 14n v6i nhidn hiéu da dugc st dung rong
rdi va dugc cong nhan cho cdc sin phdm hoic dich
vu tuong tu trude ngay ndp don hodc ngay uu tién,
ciing sé& bi tir choi.

Tuy nhién, Luat S§ hitu tri tué khong cung cap
dinh nghia cu thé cho “nhidm 14n” hodc “c6 kha
ning gdy nham Iin” va cling khong c¢é quy dinh 1o
rang vé tiéu chuin phdp ly dé xdc dinh xem c6 su
nham lan hay khong. Viéc xdc dinh li¢u mdt nhan
hiéu c6 “tuong déng d€n mic cé thé gdy nhidm
1in” hay "khong tudng déng d€n mic gdy nham
1An" 12 mdt quyét dinh quan trong, vi né truc tiép
quyé&t dinh vé viéc nhdn hiéu clia ban cé dudc
chap nhian @€ bdo ho hay khong. Tuy nhién, quyét
dinh nay thudng mang tinh chd quan va cé nguy co
bi 4p dung khong thdng nhit tir cic thaim dinh

vién. Tlr d6, cin c6 quy dinh mang tinh dinh tinh
hon d€ xdc dinh vé y&u t6 “nhdm 1in”. Khi mot
nhin hiéu gdy nham lan, né c6 thé 1am cho ngudi
tiéu dung hodc khdch hang nham 1in vé ngudn
gdc, xudt xi, tinh chit hodc chat lugng clia sdn
phd&m hoic dich vu. C6 mot s6 yé&u to giy ra sy
nhim 14n trong nhan hiéu nhv sy tvong déng trong
yé&u t6 cau thanh, sy tuong ty va lién quan trong
linh vyc kinh doanh va cudi ciing 12 muc dich gay
nham 14n. Nhin hiéu c6 thi€t k€, 4m thanh, chit
vi€t hodic phdt 4m tuong ty dén mifc ngudi tiéu
diing c¢6 thé nham 14n giita cdc nhin hiéu khic
nhau. Nhin hiéu gy nham 1in c6 thé xuit hién
trong cting mdt nganh nghé hoic linh vyc kinh
doanh, lam cho ngudi ti€u dung khé phan biét
gitta cdc sdn phadm hoidc dich vu tuong tu. Piéu
nay con thé hién & mai lién hé gin giii v6i mot
nhin hiéu ndi ti€ng, phd bi€n hoic dang tin ciy
khdc, khi€n ngudi tiéu ding nhAm 14n né c6 lién
quan d&€n nhin hiéu d6. V& muc dich nhim Ian,
trong mot s6 trudng hdp, ngudi s§ hitu nhian hiéu
c6 thé tao ra sy nham 14n véi muc dich c6 'y dé 10i
dung danh ti€ng hoic su nhan dién clia mot nhdn
hiéu khdc, hoic d€ cén trd d6i thi canh tranh[22].
Su nhdm I4n trong nhin hiéu c6 thé giy hai cho
ngudi tiéu diing, gdy mat long tin vd dnh hudng
dén quyén 1gi clia cdc doanh nghiép. Do d6, dé
ddm bdo cong bing va bdo vé quyén sd hitu tri
tué, phap luit sd hitu tri tué c6 quy dinh vé viéc tir
chdi hodc hiity bd nhan hiéu gdy nhim 1an.

Thit hai, nhém tdc gid cho ring, trong trudng
hdp cdc thanh phin cia mdt dau hiéu, néu dugc
xem riéng 1é, khong c¢6 kha ning phan biét, nhung
khi k&t hgp lai véi nhau thanh mot tdng thé c6 thé
phan biét dugc, van c6 thé dugc bdo hé nhu mot
nhin hi¢u. Piéu kién bdo ho trong trudng hop nay
thé€ hién & sy doc ddo vé mit tong thé, mién 1a
t6ng thé d6 ddp tng cic yéu cAu can thi€t ma
khong yéu cAu ring mdi thanh phan riéng 1& cla
nhin hiéu déu phai c6 kha ning phan biét.

Thit ba, &€ dat dugc hiéu qua khi ti€n hanh nop
don xin cAp vin bing bdo hd nhin hiéu, cic cd
nhan, t8 chic cin biét truc duge nhin hiéu cla
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minh c6 c4c y&u td vi pham tai Piéu 74 Luat S& hitu
tri tué hay khong. Viéc nay cé thé dugc thuc hién
bing cédch tra cttu nhian hiéu tru6c khi ding ky.
Trudc khi ndp don ding ky bdo ho, ho c6 thé thuc
hién tra cttu d€ d4nh gid kha ning dudc cip bio hod
va loai trir d6i chitng v6i cdc nhan hiéu da dugc
ddng ky. Tuy nhién, vié€c tra cttu nay thudng bi han
ch& vé s& Iugng ban ghi hién thi, din d&€n kha ning
khong thé nhan dién hét cac nhin hiéu triing, tuong
tu v6i nhan hi€éu ma ho dinh ding ky. Ngoai ra,
ngudi tra cifu cling khong thé truy cip dudc nhitng

TAILIEU TRICH DAN VA THAM KHAO:

nhan hi¢u vira méi ndp don dang ky ma chua dugc
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danh gid va hoan thi¢n nhan hi¢u theo ding quy
dinh phap lugtm
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ABSTRACT:

A trademark is an identification mark of goods belonging to a business, distinguishing them
from those of competitors. Not all symbols or signs can be valid trademarks; there are criteria that
a mark must meet for trademark protection. Marks that cannot distinguish goods or services
cannot be registered, which is a common reason for refusal. This article will analyze specific legal
regulations in Vietnam regarding refusal of trademark protection due to lack of distinctiveness,
linking this analysis to practical implications in Vietnam to identify limitations and propose
recommendations to the Vietnamese legal system.

Keywords: the Law on Intellectual Property, trademarks, refusal of trademark registration,

distinctiveness.
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