TAP CHi CONG THUONG

BAN Vi ANH HUONG CUA
HE THONG PHAP LUAT CIVIL LAW
VA COMMON LAW PEN CAC HE THONG
PHAP LUAT TREN THE GIOI

® TRAN NGOC THUY

TOM TAT:

Trén th€ gi6i hién nay c6 hon 239 qudc gia, véi nhitng hé thdng phép luat riéng diéu chinh méi

quan hé clia c4c chi thé bén trong mdi qudc gia, cling nhu chiu sy diéu chinh ctia phap luat quoc t€.

Nhitng hé thong luat phap qudc gia khac nhau chii y&u chiu 4nh hudng ctia 2 dong ho phap lut 16n,

do6 la dong ho phap ludt dan luat (Civil law) va dong ho phap luat thong luat (Common law). Bai

viét tim hiéu vé& qud trinh hinh thanh va phat trién ctia 2 dong ho phap luat Civil law va Common

law, cling nhu' sy 4nh hudng clia n6 dén cdc hé thong phap luat khic trén thé gidi.

T khéa: Civil law, Common law, hé thong phéap ludt chau Au luc dia, hé thong phap luat.

1. Hé thong phap luat dan luat (Civil law)

Pay l1a hé thong luat phép c6 lich sit [au ddi nhat
va ciing ¢6 4nh hudng nhiéu nhat d€n cic hé thdng
luat phap khac. Hé thong nay thudng dugc goi la hé
thong dan luat (Civil Law) hay hé thong phap luat
chau Au luc dia (Continental Law).

1. Qua trinh hinh thanh va phat trién cia hé
thong phap luat chau Au luc dia

C6 thé chia 1am 3 giai doan: giai doan phip
luat tip quén (trudc thé ky thi XIII); giai doan
phdp luat thanh vin (th&€ ky XIII - XVIII); giai
doan hoan thién hé thong phdp luit thong nhat
biing phdp dién héa (th€ ky XIX d&n nay).

Giai doan phdp ludt tdp qudn

Thoi ky nay, cdc tip qudn chi€m wu thé€ trén
khip chau Au luc dia. Cdc tip quan phd bién la
tdp qudn cia Pic, Phdp, cdc din tdc Slanvina.
Bén canh cdc tip qudn, con ké dén Bo luat 12
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Bang (Luat La Mi ¢8) clia ngudi La Ma nim 449
TCN. Ngoai tdp qudn, ludt La Ma, luc dia chiu
Au thdi ky nay con chiu dnh hudng ctia phap luat
ton gido, nhiéu nuéc 18y luat 1& nha thd 1am luat1é
nha nudc.

Nhin chung, giai doan nay phdp luat con don
gidn va 1an 1on giita quy pham dao dtc, ton gido va
phdp luat. Tr th€ ky thit V dén thé€ ky thit X, mic du
phap ludt di ton tai nhung chwa phai thuc sur 13 cdng
cu ddm bao cong 1y cho xa hoi. Phuong phédp gidi
quyé€t tranh chap thdi ky nay c6 thé 1a dau siing,
d&u vat, ddu guom, 13i thé trudc chida, chiu sy thi
thach v6inudce, véi lra,...

Giai doan phdp ludt thanh vin (thé ky XIII -
XVIII)

Su hinh thanh ctia hé thong phdp luadt Roman -
Giecmanh lién quan d&n phong trao phuc hung dién
ra vao th& ky XII, XIII & Ty Au trén moi linh vuc.
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N&i bat nhat trong phong trao phuc hung 1 linh vuc
“luat hoc”. Vao thé ky XIII, ngudi ta khdng con 1an
I0n gifra ton gido va dao ddc véi trat ty dan sy va
phédp luat nira, vai trd doc 1ap caa phdp luat dugc
cong nhan.

Cudi thé ky XIII, chau Au budc vao thdi ky
phuc hdi nhitng gi4 tri nhan vin da c6 tir thdi Hy
Lap va La Mi c6 dai, thé hién xu huéng phti nhan
nha thd va ton gido, kéu goi phli nhian cdc quyén
va gid tri bt bi€n clia con ngudi. Cic trudng dai
hoc day céch hiéu phdp luit nhu thé nao va dua
vao nhitng quy pham ctia Luat La Ma c6 ging chi
ra phdp ludt ndo 12 t6t nhat va lam thé& nao dé
nhan thitc dugc no.

Nhu vay, th€ ky XIII - XVIII, hé thong phdp
ludt chung cia chau Au luc dia da ra ddi, trén co
s dnh hudng siu rong cia Corpus Juris Civilis,
tuy nhién sy ti€p nhan Jus commune khong gidng
nhau. Hé thong phdp ludt ndy dugc hinh thanh tr
cdc gidng dudng dai hoc, dugc ti€p nhin mot
cdch tu gidc chit ko phadi bing con dudng quyén
Iuc nha nuéc.

Giai doan hinh thanh hé théng phdp ludt thong
nhdt tir thé' ky XIX dén nay

Sau cdch mang tu sdn Phap 1789, k¥ thuit lap
phép 1én trinh d6 phdp dié€n héa: Hé thdng phap
luat chau Au luc dia c¢6 trinh do hé thong hda,
phap dién héa cao nhit trong cic hé thdng phap
luat trén th€ gidi. Cdc hé thong phap ludt cda cdc
quoc gia thudc dong ho phdp luat nay xay dung
dugc kha nhiéu bd luit trén cdc linh vuc khéc
nhau. O Phdp khodng 40 bo luat, & Pic ciing ¢6
cidc by luat, nhu: BO luat Thuong mai, B luat
Hinh sy, Bo luat T6 tung hinh sy, B luat T6 tung
dan su, BO luat Dan su.

2. Pac di€m cia hé thdng phap luat chau Au
luc dia

Thit nhdt, cac nuée thudc hé thong phdp luat
chau Au luc dia c6 chung ngudn géc luat La Ma.
Pay 1a k&t qua phap luat thdng nhat cho toan chau
Au dua trén nén tdng Luit La Ma ¢6 dai va dudc
céc nu6ce ti€p thu mot c4ch linh hoat. Ngoai ra, cic
B0 luit16n & chau Au luc dia nhu B9 luat Napoleon
nam 1804, Bo luat Dan sy Pitc nim 1896 déu dudc
hinh thanh trén co s& k&t hgp Luat tip quin dia
phuong va LuatLa Ma.

Thit hai, cdc nu6c trong hé thdng phdp luat
Civil law déu c6 hinh thiic phap luat thanh vin.
Thai ky dau cdc vin ban phap luat con chua dugc
hoan chinh va ky thuit xay dung chua cao do vai
tro ctia phdp ludt thanh van bi lu md trude cac tip
quan hay luat gido hdi cling nhu trinh d6 dan tri
chua cao. Sau khi ¢é phong trao phuc hung va sy
xuat hién clia trudng phai phdp luat ty nhién cling
nhu thing 1gi clia cudc cdch mang tu sdn, cic dao
luat da tré thanh cong cu duy nhat cho viéc xay
dung mdt hé thong phép luit thong nhat.

Thit ba, trinh &6 phap di€n héa cao. Chinh sy coi
trong hinh thitc phdp luat thanh vin, cu thé 1a Hién
phdp va cdc dao luat da quyét dinh khd niing cling
nhu sy can thiét ctia viéc phap di€n héa phap luat.
Hang loat bo luat da dugc ra doi & Phap, Pic nhu
Hié&n phap, Bo luat Dan sy, BO luat Hinh sy, Bo luat
T& tung dan sy, B luat T6 tung hinh su, BO luat
Thuong mai,...

Thit tu, vé ciu tric phdp ludt c6 sy phin chia
thanh ludt cong va luat tw mot cach ro rét.

Thit ndm, trong hé thdng phap luit ndy, thim
phan chi dong vai tro 1a ngudi xét xa.

3. SY mé rong cia hé thong phap luat
Civil law

Tai chdu Phi: Phap luit thuoc hé thong chau
Au luc dia phé bi€n & day do trudc khi ngudi Tay
Au d6 ho. Mot s6 nu6e khéc thudc Lién Hiép Anh
nhung vin chiu 4nh hudng nhu ddo Mavriky,
quan ddo Ceishell. Khu vuc Bic Phi Phdp ciing
chiu 4nh hudng cia hé thdng phdp luit chdu Au
luc dia nhung phép luat Hdi gido van giif vai trd
chi dao.

Tai chdu M3: chi c6 mot s6 nu6c ti€p nhan cic
ch& dinh phap luat va xdy dung cdc B0 luat theo
hinh miu chau Au, hé théng phdp luat Common
law van giit vai trd chd dao & day.

Tai chdu A: Khu vuc Trung Pong (Thd Nhi Ky,
Ai Cap, Iraq, Jordanie, Koweit) phap luat chiu Au
luc dia dugc cAy ghép xen k& vé6i phdp luat Hoi
gido tao thanh cdc hé thong phdp luat pha tron.
Céc nude vung Vién Pong nhu: Trung Qudc, Lao,
Campuchia, Viét Nam, Nhat Bdn chiu dnh hudng
sau sic khong chi bdi cdc hoc thuyét, tv tudng ma
con chiu dnh hudng cic ch& dinh phap luit cu thé
nhu: Hgp dong, Thira k&, s hitu, phdp nhan.
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II. H¢ thong phap luat thong luat (Common
law)

Hé thong phdp lut nay cling dudc bi&t d&n dudi
nhiéu tén goi khic nhau, nhu: Hé thong phap luat
thong luat, Hé thdng phdp luat Anh - MY,.. Hé
théng phdp luat cdc qudc gia c6 mdi lién hé chit
ché vGi phap luat nuc Anh.

1. Qua trinh hinh thanh cia hé théng phap
luit thong luat

Common law ra doi ¢ th€ ky XIII tir thuc tién
hoat dong xét xif clia cdc thim phdn hoang gia.
Chinh ho la nhitng ngudi da tao ra Common law
trong qué trinh xét x& luu dong & cdc dia phuong
trén toan Anh qudc bing viéc thda thuin dp dung
thong nhit mot sd tAp quin dia phuong dudc lua
chon va nang cip cdc tAp qudn d6 1én thanh tap
quin qudc gia. Tuy nhién, sau khi Common law
dugc hinh thanh, thay vi dp dung tap quédn cic toa
anhoang gia da ap dung dn 1€ trong xét x1.

Phép ludt Anh bao gdm phdp luit clia Vuong
qudc Anh, xi Wales, khong bao gdbm Bic Ailen
va Xcotlen. Hé théng phdp ludt ndy gin chit
v6i sy hinh thanh va phét trién clia nén phap luat
nudc Anh.

1.1. Su hinh thanh phdp ludt thong ludt Anh

Lich st phét trién ctia phap luat Anh trdi qua 4
giai doan:

Giai doan tix nam 600 - 1066 (thoi ky Ang 16-xdc
xong)

Thdi ky nay, nudc Anh bi ngudi Giec Manh va
ngudi Scandinave xAm Iudc nén con lai rat it tuliéu
vé phap luat. Nghién citu cdc tu liéu con lai cho
thay thdi ky nay ngudi Anh di c6 lut thanh vin va
ngdn ngit sit dung 12 ngdn ngit Ang 16 - Xéc xdng,
day chinh 1a cd s& cho sy hinh thanh hé thdng phdp
luat thong ludt sau nay. Nhin chung, phdp ludt nay
con mang tinh manh mdn, tdn man, chiu sy anh
hudng cla cdc tip qudn tai dia phuong. Giai doan
nay khong ton tai nén phdp ludt chung cho toan
nudc Anh.

Giai doan 2 (thoi ky nam 1006 - 1485): Pay la
thoi ky hinh thanh hé thong thong ludt.

Niam 1066, ngudi Normand (song & Phdp) xam
luge nuGc Anh, William trd thanh vua nuGc Anh,
nha vua da ti€n hanh cic cudc cdi cdch nhim thau
téom quyén luc vao tay chinh quyén trung uong.

48 S6 9 - Thdng 4/2023

Nu6c Anh chuyén tir giai doan phan quyén cat cit
sang Nha nuSc phong ki€n trung uong tip quyén,
day chinh 12 y&u t& quan trong dan ti sy hinh thanh
hé thong thong luat.

DPé€ cling c6 chinh quyén trung vong, Nha vua
da thi hanh hang loat cdc bi€n phdp nhu: phong
tudc cho cdc thude ha, e cac thim phan clia triéu
dinh dé&n cdc dia phuong dé xét xit. Ban dau, chi
rit it cdc vu viéc c6 th€ dudc xem xét tai Toa dn
Hoang gia bdi thl tuc qua chit ché cia né. PE ¢
thé dugc thu 1y vu viéc, vé thii tuc ngudi yéu cau
phéi dé don 1én nha Vua dé€ c¢6 dugc Lénh hiu toa
(Write (trén thyuc t€ hoat dong nay nha Vua di dy
quyén lai cho dai phdp quan), cho phép dua viéc
kién tung ra xem xét tai tda. Lic dau diéu nay chi
dudc thyc hién trong nhitng truéng hgp dic biét,
vé sau, danh sich cic viéc dugc xem xét tai Toa
dn nay dugc méG rong. Trong qud trinh hoat dong,
Toa 4n Hoang gia dd din hinh thanh dugc hé
thong cdc quy dinh ma Toa 4n phdi tuan thi trong
cédc trudng hop k& ti€p sau d6. Quy tic 4n 1& dudc
hinh thanh: quy€t dinh xét x{t dugc hinh thanh mot
1an trong trudng hdp ti€p theo trd thanh bit budc
ddi vdi tat cd cdc thim phan khac khi xét xtt vu
viéc c6 ndi dung tuong ty. P&n thé ky XIX, Toa
an Hoang gia mdi trd thanh “Co quan tai phdn
luat chung”. Dan din, cdc nguyén tic ma Toa 4n
Hoang gia dp dung da thay th€ luat dia phuong va
dp dung trén toan bd nudc Anh.

Giai doan 3: (tit nam 1485 - 1832), thoi ky
xudt hién Ludt Céng bdng (Equity) bén canh
Common law.

Tur th€ ky XIV, nhitng thin dian khong bing
l1ong véi cdc quyét dinh clia Toa 4n Hoang gia,
hoic do su chiit ché ctia thii tuc, ho khong thé dua
vu viéc cia minh ra xem xét trudc Toa dn Hoang
gia, ho di cau cttu thing 1én nha Vua, dé nghi nha
Vua can thi€p. Trudc khi tdi tay Vua, don kién
thudng qua tay Pai phdp quan, n€u dai phdp quan
cho 1a hgp ly, ong ta chuyén don cho nha Vua dé
gidi quy€t cdc vu viéc. Sau d6 nha vua lai dy
quyén cho Pai phdp quan. Pai phdp quan tu minh
thu 1y, yéu ciu nguyén don, bi don cung cip cdc
chitng cit chitng minh da c6 co s& gidi quyét cic
vu viéc. Cédc vu viéc da thu thidp da ching ci thi
Pai phdap quan dva vao cong ly, 1€ phai, 1€ cong
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biing d€ gidi quyét vu viéc, din din uy tin clia Pai
phdp quan ngay mdt cao hon, nha Vua da cho
phép Pai phdp quan thanh 14p mot tdoa 4n méi dé
gidi quy&t nhitng vu viéc khong c6 trong An I8,
diéu nay din dé&n két qua 1a sy xuit hién Luit
cong bing (Law of Equity) bén canh hé thong
thong luat.

Giai doan 4 (tit ndm 1832 dén nay): Thoi ky phdp
ludt Anh hién dai

Trong thdi ky nay, hé thdng thong luat vin dudc
khing dinh tai Anh. Bén canh d6, do cic yéu t&
kinh t&, chinh tri va xu th€ qudc t€ doi hdéi ma hé
thong phép luat thyc dinh ciing din khing dinh vi tri
bén canh hé thong thong luat. Nhin chung trong giai
doan nay thong luat da phai chiu sy chi phdi clia hé
thong luat thyc dinh va ch&€ do quan liéu nha nudc &
mot mic dd nhat dinh.

1.2. Sy hinh thanh h¢ thong phdp ludt thong
lugt My

Song song v6i qud trinh dién ra cich mang tu
sén & ving dAtnay va tu tudng ddc 1ap da lam cho
phédp luat nu6c My c6é nhitng ddc thu khdong hoan
toan gidng nhu phdp ludt nuéc Anh. Mic du & My
ciing da hinh thanh hé thdng phép luat nhi nguyén
giong v6i hé thong phdp luat & Anh: phdp luat 4n
1& trong sy tdc dong 14n nhau vé6i phdp luat lap
phdp. Song véi hinh thitc c4u triic nha nudc lién
bang, cdc bang thudc Hgp ching quéc Hoa Ky ¢c6
thAim quyén rit 16n va trong gi6i han cda thim
quyén d6 cdc bang xay dung phdp luit clia minh
(cdc vin bdn quy pham phép luat) va hé thong 4n
1é ctia minh. Do d6, c6 thé néi & Hop chiing qudc
Hoa Ky ton tai 51 hé thdng phap luat, trong d6 50
hé théng phép luit cla cdc bang thanh vién va 1
hé thdng chung cho lién bang. C4c tda dn clia tirng
bang thyc hién thim quyén xét xi mot cich doc
1ap va do vay hoan toan khong cé tinh bit budc la
Toa 4n clia cdc bang nay phai tudn thli cdc quyét
dinh do Toa dn & cdc bang khdc dua ra. Hang nam,
tai My c6 khodng 300 tap thuc tién xét x{r dudc
cong bo.

Mit khéac, sy tap trung héa theo xu hudng lam
ting quyén luc clia chinh quyén lién bang di din
dén su ting 1én dang k€ khdi lugng cc vin ban quy
pham phdp luat ctia lién bang (bao gdm ca vin ban
ctia Nghi vién va vin ban do Tong thdng ban hanh).

2.Pic diém cia phap luat Thong luat

Thit nhdt, Common law 1a dong ho phép luit,
trong d6 cac hé théng phédp luat it nhiu chiu dnh
huéng ctia hé thdng phdp luat Anh va thira nhian dn
1€ nhu nguén luat chinh thdng, tifc 1a thita nhan hoc
thuyé&t tién 1& phép.

Thit hai, khic v6i hé thong phap luat Civil law,
thAm phan trong hé théng phap luat thudc Common
law dong vai trd quan trong trong vi€c sidng tao va
phét trién cic quy pham phap luat.

Thit ba, trong hé thong phdp luat thong luat
khong c6 sy phan biét gifra ludt cong va ludt tu nhu
trong phap luat chau Au luc dia, trir hé thdng phap
luat Anh.

Thit tu, ch€ dinh phap luat tiéu biéu clia cdc he
thong Common law 1a ché& dinh Gy thac - ch€ dinh
ddc thit cia hé thong phdp luat Anh, ra ddi do hoan
canh lich st riéng ¢6 ciia nudc Anh, sau d6 lan ra
cac nudc thudc dia Anh.

3. Sy mé rong cua hé thong phap luat
Common law

Sau khi hinh thanh & Anh qudc, Common law
da lan ra khip cdc chau luc tir chau Phi, chau My,
dén chau Uc, chdu A va lam thanh dong ho
Common law. Sy banh truéng cia Common law
Anh dién ra trong sudt qud trinh Anh thyc hién
chinh sdch thudc dia héa. Tuy nhién, mic dd dnh
huéng ciia Common law clia Anh ddi véi céc
thuoc dia khong gidng nhau vacé thé chia cic
thudc dia @6 thanh hai nhém.

Mot la, nhitng mién dat tru6e khi ngudi Anh
xam chi€m chua c¢6 ngudi sinh sdng hodc chi c6
thd dan sinh sdng nhung chua c6 cudc sdng vin
minh (vi du: Uc, Newzealand,...). Common lawma
thuc ddn Anh dua vao nhitng thudc dia nay dugc
ti€p nhan mot cach ty nhién. Nhitng thudc dia nay
thudng c6 hé thong phap luat rit gin giii véi hé
thong phdp ludt Anh. Hai la, nhitng mién dat tru6c
khi ngudi Anh chinh phuc da c6 tha linh ban dia
hodc di tirng 1a thudc dia clia mot cudng quoc
chau Au, nay ngudi Anh gianh dugc hodc dudc
chuyén nhugng. P&i vdi nhitng thudc dia nay,
ngudi Anh dp dung chinh séch kién dinh 1 ti€p tuc
duy tri phdp luat va thim chi cd hé thong tdoa 4n
ban dia chit khong thay thé bing Common law clia
Anh. Vi dy, khi thay th&€ ngudi Ha Lan & Nam Phi,
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ngudi Anh da khong thay thé& luat Ha Lan (thudc
dong ho Civil law) da va dang dp dung t6i thdi
di€ém d6 & mién dat nay bing Common law clia
Anh; sau khi An Po6 va nhiéu nu6c chau Phi trg
thanh thudc dia cia Anh, ngudi Anh ciing khong
thay thé luat Hoi gido, luat Hindu va cdc tAp qudn
bat thanh vin cta ngudi Phi bing Common law
clia Anh... Piéu d6 1y gidi tai sao mot s6 thudc dia
clia Anh ngdy nay vd mot s§ qudc gia da tirng 1a
thudc dia ciia Anh lai c6 hé thong phap luat khong
thudc dong ho Common law.

IIL. K&t luan

Dai vé6i Civil Law, né dugc phat trién tir ban tip
hop “Corpus Juris Civilis” ctia Hoang dé Justinian
thdi ky ¢ dai, sau d6 hinh thanh cic trudng phai
phap ludt nghién citu va ti€p nhan truyén thong luat
La Ma, truyén ba ra ngodi chiu Au théng qua con
dudng xam luge cdc nudc thudc dia, dudi sy anh
hudng ctia gido luat. Cudi thdi ky Trung ¢4, khi bi
Tay Au xam ludc, chi€m déng, nén kinh t& cong
thuong Tay Au phit trién, cdc trudng hoc dugec md
12 ndi truyén ba va phat trién rong rii bo luat chau
Au luc dia. Dan dén, gido luat dudc hgp nhét véi
luat La M3 do luat nay da 4nh hudng siu sic dén
luat dia phuong. Sau nay, dit Tay Au bi bd toc Pic
xam lugc nhung do luat bac khdong phu hgp nén
luat La Ma van dugc duy tri. Cho dén thé ky XII,
ngudi ta tim thidy nguyén vin ban bd Corpus Juris
Civilis va bit diu nghién cttu, hién dai héa n6é cho
pht hgp v6i tinh hinh xa hoi. Tir diy, ho md cac
trudng ddo tao luat, hanh nghé luat su cho vua
chia, gido hoi... khip linh thd chau Au. Nhd viéc
da0 tao chung, duy nhit ma cic nuée chiu Au da
tao nén bo Dan lut ctia qudc gia minh dua trén nén
tdng chung la Luit La Ma.

Po6i v6i Common Law, sy hinh thanh va ph4t
trién ctia né gidn lién véi lich st phap luit clia
nudc Anh. Anh da tirng bi d€ quéc La Ma xam
lugc vao khodng thé ky V. Tuy nhién, trong gan 4
th€ ky ndm dudi dch thong tri clia La Ma, do
phuong thic cai tri ¢ sy khdc biét so vdi céc
quéc gia chau Au, déng thdi véi bdi cidnh nudc
Anh ldc 14y gid 1a kinh t€ “hang d6i hang”, Anh
da khong hoan toan bi dp dat bgi luat La Ma. Sau
khi La M3 suy tan, Anh dugc chia ra thanh nhiéu
vudng quic cling cdc hé théng phdp luat khidc
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nhau mang tinh dia phuong, chii y&€u dya trén nén
tadng luat Anglo - Saxong (phdp ludt Anh c8). Pén
thé ky XI, mot nhd nudc thdng nhit dugc hinh
thanh véi 3 tdoa 4n xuit hién, c6 thim quyén
chdéng chéo nhau. Trong d6, Toa 4n Hoang gia
vdi vu diém vé tinh hién dai, hiéu qua da dugc uva
chudng hon va thyc hién xét x& luu dong trén
khip c4 nudc. Khi cdc thim phdn luu dong di
khip dit nudc da suu tam, chon loc va thdo luan
vé cdch thiic gidi quy&t nhitng vu tranh chap trén
c4 nudc. Nhitng phdn quyét d6 dugc ghi lai trd
thanh an 1€, tr d6 hinh thanh nén Common Law
chd yé&u gidi quyét cdc vu viéc dya trén nhitng
phdn quyét truéc d6. Hé thong Common Law
dugc md rong qua con dudng thudc dia hda cia
Hoang gia Anh va lan sang cdc chiu luc khéc, tao
nén hé thdng Common Law.

Trong sudt thoi gian chiu sy thong tri cia Phap,
hé thong phap luat Viét Nam da ti€p nhan dong ho
phdp luat ndy theo phuong thiic bit budc, bén canh
céc phép luat dia phuong nhu luat ca cdc hoang d&
Nam tri¢u. Hé thdng phap luat Viét Nam chiu 4nh
hudng rat 16n tr Civil Law nhung viéc ra doi clia
Hién phdp nim 1946 Ia minh ching rd nét cho viéc
Viét Nam van giif gin dudc ban sic vin hda cia
dan toc. Tir sau khi Hi€n phap nim 1980 ra doi, hé
thong phap luat Viét Nam da c6 budc chuyén minh
khi ti€p thu nhitng ndi dung mdi ctia hé thong phap
luat xa hoi chii nghia, di theo nhitng tu tudng clia hé
thdng phap luit Lién X6 va cic nudc Pong Au. Tuy
nhién, sau su bi€n cich mang nim 1991 din dén su
tan rd ctia Lién X0 va cdc nuée Pong Au dd mot
1an nita thay d6i khuynh huéng phat trién ctia hé
thong phdp luat Viét Nam. Chiing ta vin di theo
con dudng XHCN nhung phét trién theo mot tAm
cao mdi, loai bé nhitng tu tudng cd hi, lac hau, dé
cao sy phat trién ctia con ngudi, clia ch& do tu hitu
ho4. Ngay nay, trén tinh than ti€p thu tinh hoa vin
héa, phdp luat th& gidi, ching ta di sira ddi, bd
sung, ndi luat héa nhiéu vin ban quy pham phap
luat, gép phan hoan thién hé thdng phép luat Viét
Nam. Dic biét, hién nay, hé thong phap luat
Common law ciing di c¢6 sy 4nh hudng dén hé
thong phdp luat Viét Nam khi ma ching ta thira
nhan 4n1é (do Toa 4n T6i cao ban hanh) nhu' 12 mot
nguon lut thi cap m



LUAT

TAILIEU THAM KHAO:

1. Truong Pai hoc Ludt Ha No6i (2017). Gido trinh Ludt so sanh. Nxb Cong an Nhan dan, Ha Noi.
2. Michael Bogdan (2002). Ludt So sdnh (Bdn tiéng Viét). Nxb. Kluwer, Norsredts Juridik, Tano.
3. Zweigert and Kotz (1997). An Introduction to Comparative Law. UK: Oxford.

4. Trudng Pai hoc Luat Hu€ (2022). Tdp bai gidng Ludt hoc so sdnbh.

Ngay nhan bai: 14/2/2023
Ngay phan bién danh gia va sita chira: 14/3/2023
Ngay chap nhan diing bai: 27/3/2023

Thong tin tdc gia:
ThS. TRANNGQC THUY
Trudong Pai hoc Luat, Pai hoc Hué&

DISCUSSING THE INFLUENCE
OF THE CIVIL LAW AND THE COMMON LAW
ON LEGAL SYSTEMS OF COUNTRIES AROUND THE WORLD

® Master. TRAN NGOC THUY
University of Law, Hue University

ABSTRACT:

There are more than 239 countries with their own legal systems that regulate the relationships
of subjects within each country as well as are being governed by international law. These national
legal systems are mainly influenced by two major legal systems, namely the Civil law, also called
continental, and the Common law. This paper presents the development of these two major legal
system and their influence on legal systems of countries around the world.

Keyword: Civil law, Common law, Continental, legal system.

$6 9 - Thang 4/2023 51



