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TOM TAT:

Mot trong nhitng van d& quan trong lién quan d&€n quén tri ndi bd cong ty d6 1a thi€t 1ap bd mdy

t6 chitc quan 1y diéu hanh cong ty, trong d6 khong thé khong nhic dén vai tro clia Ban ki€m sodt
trong cong ty ¢d phan. Bai viét lam ro mot s6 van dé vé thi€t 1ap, thim quyén va hoat dong cia
Ban ki€m sodt (BKS) trong cong ty cd phin, phin tich quy dinh ctia Luat Doanh nghiép nim 2020
va dua ra nhitng gidi phdp nhim ting cudng vai trd cia BKS trong cong ty c6 phan.

Tir khéa: ban ki€m soat, quan tri cdng ty, cong ty c6 phadn md hinh c6 Ban kiém sodt.

1. Céong ty c6 phin mé hinh cé Ban
Kiém soat

Ngay tir dau th& ky tht XIX, luat clia Anh,
Hoa Ky thudng xuyén dé cip dén cong ty nhu
“nhitng thuc th€ nhan tao”, thé hién y chi va
hanh dong thdéng qua nhém ngudi. BSi vay, khi
néi dén phdp ludt vé qudn tri cong ty, ngudi ta
thuding dé cap dén cd ciu td chiic va sy van hanh
clia cdc thi€t ch€ qudn 1y trong cdng ty. Tuy
nhién, cod ciu t6 chic va cdc thi€t ché€ quéan ly
trong cong ty lién quan dé€n ciu tric cda bd mdy
qudn 1y - diéu hanh cda cong ty, chit khong phai
clia toan bd ciu triic quan tri clia cdng ty. Hay néi
cdch khic, cd cdu td chiic clia céc thi€t ché quin
ly trong cong ty ¢ phadn (CTCP) 12 mot ndi dung
qudn tri cong ty. Tuy thudc vao diéu kién thuc t&
va truyén thdng quan tri, cd ché phdp 1y cia tirng
qudc gia, cdc thi€t ché€ quan ly trong CTCP ¢6 vi
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tri, chitc ndng, nhi€m vu khdc nhau. Cin ct vao
cd ciu 6 hitu, md hinh quan trj cia CTCP c6 thé
chia thanh: (1) Co ciu sé hitu tip trung, quyén sd
hitu va quyén kiém sodt tdp trung vao trong tay
mot s6 it ca nhan, gia dinh, nha qudn ly, t§ chic
khdc; (2) SG hitu phan tdn la viéc tng ngudi
trong s6 nhiéu chi s§ hitu nim giit mot lugng cd
phin cla cong ty. Cin cd vao cau tric quin tri
n6i bd, c6 3 md hinh cd ban 1a: (1) CTCP ciu tric
don cap; (2) CTCP cau tric song cip; (3) CTCP
c&u tric hdn hgp.

Phép luit doanh nghiép & Viét Nam khong cu
thé quan tri CTCP theo mo hinh don cip hay mo
hinh song cAp ma tly thudc vao sy lwa chon clia
nha diu tu, thudng cdc thi€t ché trong CTCP &
Viét Nam, gém: (i) Pai hoi déng c6 dong
(PHDCP); (ii) Hoi ddng quan tri (HPQT); (iii)
Giam d6c hoic Téng gidm ddc; (iv) Ban ki€ém
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sodt (BKS) c6 hodc khong theo quy dinh phdp luat
va diéu 1é cong ty. Trong CTCP md hinh khong c6
BKS, bit budc phdi c6 Gy ban ki€m todn truc
thudéc HPQT. Trong md hinh CTCP md hinh c6
BKS thi BKS 1a mot thi€t ch& doc 1ap. Nhu vay,
BKS c6 hodc khong theo quy dinh phdp luidt trong
tirng trudng hgp va theo su lwa chon md hinh quén
tri ca cong ty. 0 Viét Nam, viéc thiét 1ap BKS
tlly thudc vao Iya chon clia nha diu tu ddi v6i mo
hinh CTCP. Tuy nhién, BKS bit budc phai dugc
thanh 1ap khi CTCP ¢6 tir 11 ¢8 dong trd 1én va
cdc ¢ dong 1a 6 chifc sd hitu tir 50% trd 1én téng
s6 ¢d phin clia cong ty'.

BKS c6 chiic ning d€ bdo vé quyén Idi cho cdc
nha diu tu. Trong co ciu t§ chiic cong ty, BKS c¢6
chic ning doc 1ap véi bd mdy quén tri, nhim
ki€m sodt cdc hoat déng quén tri ndi bd cong ty
thong qua viéc: thu thap, ki€m tra, ddnh gid tinh
hinh s&n xu4t - kinh doanh, qudn ly tai chinh ctia
cong ty, phuc vu yéu cau cung cip thdng tin kip
thi. K&t qua danh gid ca bd phin kiém soat
nhim udn nin nhitng sai pham, thi€u sét trong
quén 1y, kinh doanh, gép phan thay d6i, thiic ddy
cong ty phét trién.

Theo phdp ludt doanh nghi€p & Viét Nam,
BKS 12 mt co quan c6 chitc ning ki€m tra, gidm
sdt cdc hoat dong clia HDQT va Ban Gidm doc
(BGP), tap trung vao viéc ki€ém sodt cdc hoat
dong kinh doanh va tai chinh ctia cong ty cling nhu
gidm sdt viéc tudn thi cdc quy dinh phdp luat.
BKS 12 mot trong nhitng thi€t ch& c6 vai trd vo
ciing quan trong dé nang cao chat lugng quan tri
cong ty thong qua cd ché kiém sodt ddi trong nhau
trong viéc dua ra quyét sach cho t§ chitc va hoat
dong cua cong ty. BKS chi dugc tao 1ap va phuc
vu cho PHPCD, BKS hoat dong ddc lap véi
HDPQT va BGD. Thong qua viéc thuc hién chic
ning gidm sdt t6i cao clia minh, BKS s& ddm bdo
céc quy€t dinh ctia HDQT va BGP Ia pha hgp véi
phap luit, véi cdc nghi quyé&t cia PHDPCD va bio
vé 1gi ich cda cdc cd dong. Khi ban vé vai tro va
mdi quan hé gitta BKS v6i cdc thi€t ché khadc
trong CTCP, ¢6 tdc gid da vi von: Néu tam coi

CTCP la mdt “nha nudc” thu nho, thi PHPCD
(PHDBCD) déng vai tro l1a cd quan 1dp phdp - ndi
quy&t dinh phuong huéng phét tri€n va nhitng van
dé trong dai khdc cla cong ty; HDQT va BGD
dugc coi 12 ¢d quan hanh phédp - noi di€éu hanh
hoat dong kinh doanh hang ngay; con BKS déng
vai trd cda cd quan tu phap - ¢6 nhiém vu ki€m
tra, ki€m sodt hoat dong cia HPQT va BGP:.
Nhu vay, BKS trong CTCP & Viét Nam dugc thiét
k& 1a mdt co quan (c6 thé hiéu don gidn 13 “co
quan tu phdp” riéng trong co cAu qudn tri ndi bd
ctia CTCP), ¢6 nhiém vu chuyén trach gidm sdt va
ddnh gid HPQT va nhitng ngudi quin ly diéu
hanh nhin danh ¢ d6ng, vi 1gi ich ctia ¢d dong va
cla cong ty. Xuat phdt tir 1y do nay, quy dinh phap
luat vé BKS dé cip t6i cdc ndi dung, nhu: (i)
Thdm quyén va trach nhiém cia BKS; (ii) Cd ciu
ctia BKS; (iii) Diéu kién, tiéu chudn ciia KSV; (iv)
Hoat dong ciia BKS*.

2. Quy dinh vé Ban ki€m soit trong cong ty
¢6 phan theo Luat Doanh nghiép nim 2020

Luat Doanh nghiép ndm 2020 ciing quy dinh
kh4 chi ti€t vé viéc thanh 1ap BKS, thim quyén
ctia BKS va hoat ddng ctia BKS. Cu thé nhu sau:

Thit nhdt, vé thi&t lap BKS: Thanh vién BKS
do PHPCP bau, mién nhiém, bii nhiém, déng
thdi PHPCP ban hanh diéu 1é va quy ché t§ chic
va hoat dong clia BKS d€ xdc dinh thim quyén,
nghia vu ciing nhu cdc hoat dong cu thé ctia BKS.
Theo quy dinh tai Piéu 168, Luat Doanh nghié&p
niam 2020 thi BKS c¢6 tir 3 d€n 5 thanh vién, nhiém
ky clia ki€m sodt vién khong quéd 5 nim va ki€m
sodt vién dugc bau lai v§i s6 nhiém ky khong han
ch€ di tao ra nhitng quy dinh thich hgp d6i véi cdc
don vi lién quan d&n hoat dong quin tri cong ty
trong cdc CTCP. BKS phdi c6 hon mdt nita so
ki€m soat vién thudng trd tai Viét Nam.

Cong viéc clia BKS chii y&u mang tinh nghé
nghiép, can c6 chuyén mon, nghiép vu vé quin ly
tai chinh. Vivay, Luat Doanh nghiép ndm 2020 da
quy dinh vé diéu kién tiéu chuin ctia thanh vién
BKS nhu sau:

Trudng BKS phdi c6 bing tot nghiép dai hoc
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trd 1&én thudc mot trong cdc chuyén nganh kinh t€,
tai chinh, k& todn, ki€m todn, luit, quan tri kinh
doanh hoic chuyén nganh c6 lién quan dén hoat
dong kinh doanh ctia doanh nghiép, trir trudng hgp
diéu 1& cong ty c6 quy dinh tiéu chuin khic cao
hon (Khodn 2, Piéu 168, Luit Doanh nghiép nim
2020).

Ki€m sodt vién phdi c6 cdc tiéu chuin va diéu
kién sau day:

a) Khong thudc d6i tugng bi cAm thanh lap,
g6p von, mua cd phan, mua phan von gép va quan
1y doanh nghié&p.

b) PBugc dao tao mdt trong cidc chuyén nganh
vé kinh t&, tai chinh, k€& todn, ki€m todn, luit,
quan tri kinh doanh hodc chuyén nganh phu hgp
vGi hoat dong kinh doanh clia doanh nghiép;

¢) Khong phai 1a ngudi c6 quan hé gia dinh cia
thanh vién HPQT, gidm d6c hoic tdng gidam doc
va ngudi quan 1y khdc;

d) Khong phéi 1a ngudi quan ly cong ty; khong
nh4t thi€t phai la ¢ dong hodc ngudi lao dong clia
cong ty, trif trudng hop diéu 1é cong ty c6 quy dinh
khéc;

d) Tiéu chuin va diéu kién khic theo quy
dinh khdc clia phdp luit c6 lién quan va diéu 1&
cong ty.

Ngoai cdc tiéu chudn, diéu kién quy dinh nhu
trén, ki€m sodt vién trong cong ty dai ching,
doanh nghi€p nha nudc hoat dong theo mo hinh
CTCP c6 BKS con phai dip tng thém cic diéu
kién, nhu: khong dugc la ngudi c6 quan hé gia
dinh clia ngudi qun 1y doanh nghiép ctia cong ty
va cong ty me; ngudi dai dién phan von clia doanh
nghiép, ngudi dai dién phan von nha nudc tai
cong ty me va tai cong ty.

Thit hai, thim quyén ctda BKS: Tir quy dinh
thanh 14p BKS va cd ciu t§ chitc CTCP c6 thé
thay rd vai trd clia BKS trong mdi quan hé véi cac
bd phan khac trong CTCP hién nay nhu dai hoi c6
dong, HPQT, BGP. BKS déng vai trdo kiém tra,
giam st va kiém ch€, ddi trong véi HPQT va
BGP dé cdc hoat dong clia cong ty dudc hoat
ddng minh bach vi 1¢i ich clia cdc c6 dong cong ty.
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BKS ¢6 nhiém vu ki€m tra va bdo cdo tinh hinh
cho co quan dai dién chi s hitu cong ty vé tinh
hgp phép, tinh hgp 1y trong moi hoat dong kinh
doanh, di€u hanh ctia cong ty. Trong viéc ghi chép
s k& todn va bdo cdo tai chinh hoat dong kinh
doanh ctia cong ty, ki€n nghi cdc bién phip bd
sung, bién phap stra ddi, bién phap cai ti€n co cau
quédn 1y, td chitc diéu hanh hoat dong ctia cong ty,
cdc nhiém vu khic theo quy dinh ctia diéu 1é. D&
thurc hién dudce nhiém vu clia minh, BKS ¢6 quyén
yéu ciu cdc co quan quan ly, diéu hanh cong ty
phdi thyc hién cung cAp ddy di va kip thdi cdc
thong tin ciing nhu tai liéu vé hoat dong kinh
doanh clia cOng ty.

Theo quy dinh tai Piéu 170 Luat Doanh nghiép
nim 2020, BKS c6 nhitng quyén va nghia vu
sauday:

- BKS thyc hién giam sdt HPQT, gidm doc
hoidc tdng gidm ddc trong viéc quan ly va diéu
hanh cong ty.

- Kiém tra tinh hgp ly, hdp phdp, tinh trung
thyc va mifc do cAn trongtrongquan 1y, diéu hanh
hoat dong kinh doanh; tinh hé thong, nhat quin va
phl hop clia cdng tac k& todn, théng ké va 1ap bdo
cédotaichinh.

- Thd&m dinh tinh ddy dd, hop phap va trung
thuc cia bdo cdo tinh hinh kinh doanh, bdo cdo tai
chinh hiing nim va 6 thdng clia cdng ty, bdo cdo
ddnh gid cong tdc quan Iy cia HPQT va trinh bdo
cdo thAm dinh tai cudc hop PHPCP thudng nién.
Ra sodt hgp dong, giao dich véi ngudi c6 lién
quan thudc thim quyén phé duyét cia HPQT
hoic PHDCP va dua ra khuyé&n nghi vé hgp dong,
giao dich cin c6 phé duyét cia HPQT hoic
bHDCD.

- Ra sodt, ki€m tra va ddnh gid hiéu lyc va
hiéu qua clia hé thdng ki€m soat ndi bod, ki€m
todn ndi b, quan 1y rdi ro va cdnh bdo sém clia
cong ty.

- Xem xét s8 k& todn, ghi chép k€& todn va tai
liéu khéc clia cong ty, cong viéc quan ly, diéu
hanh hoat dong clia cong ty khi xét thiy can thiét
hoic theo nghi quy&t PHPCD hoic theo yéu ciu
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clia c¢6 dong hoic nhém c6 déng quy dinh
tai khodn 2 DPiéu 115 cta Luit Doanh nghiép
ndm 2020.

- Khi ¢6 yéu cau ctia c§ dong hoic nhém cd
dong quy dinh tai khodn 2 Piéu 115 cta Luat
Doanh nghiép nim 2020, BKS thuc hién kiém
tratrongthdi han 07 ngay lam viéc ké tir ngay
nhan dudc yéu cau. Trong thdi han 15 ngay k€ tir
ngay két thic kiém tra, BKS phdi bio cdo vé
nhitng van dé dudc yéu ciu ki€m tra d&€n HPQT
va ¢d dong hoic nhém c6 dong c6 yéu cau. Viéc
ki€m tra ctia BKS quy dinh tai khodn nay khong
dugc can tr§ hoat dong binh thudng cia HPQT,
khong giy gidn doan diéu hanh hoat dong kinh
doanh ctia cong ty.

- Kién nghi HPQT hoic PHPCD bién phéip
stra ddi, bd sung, cdi tién cd ciu t& chic quin 1y,
gidm sdt vadiéuhanh hoat dong kinh doanh ctia
cOng ty.

- Khi phét hién c6 thanh vién HPQT, gidm doc
hoic tong gidm ddc vi pham quy dinh tai Piéu 165
ctia Luat Doanh nghi€p nam 2020 phdi thong bdo
ngay bing vin bian cho HPQT, yéu cau ngudi c6
hanh vi vi pham chdm ddt hanh vi vi pham va c6
gidi phap khic phuc hau qua.

- Tham dy va tham gia thdo ludn tai cdc cudc
hop PHPCD, HPQT va cdc cudc hop khdc cta
cOng ty.

- St dung tu vdn doc lap, bd phan kiém
todn ndi b clia cong ty dé thyc hién nhiém vu
dudgc giao.

- BKS c6 thé tham khdo y ki€n cia HPQT
tru6c khi trinh bdo cdo, két luan va ki€n nghi 1én
bHDCD.

- Quyén va nghia vu khéc theo quy dinh clia
Luit Doanh nghiép, diéu 1& cong ty va nghi quyét
cia bPHPCPD.

Thit ba, hoat dong clia BKS: V& mit chuyén
mon hoat dong ctia BKS thé hién trén cdc cong
viéc nghiép vu chinh nhu: th&m dinh bdo cdo kinh
doanh va bdo cdo tai chinh; gidm sat hoat dong
clia cong ty; phat hién va yéu cAu chAm dit vi
pham. V& mit cd cdu td chic, hoat dong cua BKS

thé hién thong qua mdi quan hé giita BKS va cdc
thi€t ch€ khac trong cong ty nhu: (1) Mdi quan hé
gitta BKS v6i PHPCD, theo quy dinh tai diém c
khodn 2 Piéu 138 Luat Doanh nghiép nim 2020,
PHPCP 1a co quan c6 thim quyén biu, mién
nhiém, bai nhiém thanh vién BKS, c6 quyén trd
luong thudng cho thanh vién BKS. N6i cach khic,
trong CTCP, PHDPCD la cd quan “khai sinh” ra
BKS. (2) M&i quan hé gitta BKS véi HDQT, Ban
giam ddc thé hién rat ré vai trd giam sat doi véi
hoat dong cia HDQT va BGD.

Nhin t6ng thé quy dinh phdp luit, quyén han
va trach nhiém va hoat dong ctia BKS trong CTCP
dudc quy dinh tuong d6i rd rang va hgp ly. Tuy
nhién, cdc quy dinh phdp ludt hién nay mdi chi
dirng lai & viéc quy dinh cdc quyén va nghia vu
ma chua quan tim t&i cd ch€ phap 1y d€ thuc hién
cdc quyén va nghia vu d6 ciing nhu ché tai dé xi
ly nhitng vi pham c6 thé xay ra.

Ngoai ra, thi€t ché BKS trong quin tri CTCP &
Viét Nam ciing c6 nhitng ddc tht riéng bdc 16 mot
s6 han ch& nhu: (i) BKS trong CTCP & Viét Nam
do PHDCP bau va chi ¢6 chifc ning cd ban nhit
12 gidm sdt cong tic quin ly, diéu hanh cta bod
mdy quan tri; (ii) BKS khong c6 thim quyén bd
nhiém, mién nhiém, cdch chic cidc thanh vién clia
bd mdy quén ly, di€u hanh; (iii) BKS cling khong
c6 chifc ning tham gia quyét dinh cdc van dé quan
trong vé quan tri cong ty. Poi khi hoat dong clia
BKS da di Iénh huéng so v6i muc ti€u va nhiém
vu clia BKS, thuc t€ khong thi€u cic CTCP ma
BKS lai trd thanh nhan vién phuc vu cho HBQT
va BGD thay vi phdi phuc vu cho ngudi chi thuc
su ctia cong ty la PHDCD.

3. Mot so giai phdp nhim ning cao vai tro
ctia Ban ki€m sodt trong cong ty cd phan

Tir nhitng phan tich trén, d€ ning cao hon nita
vai trd cta BKS trong CTCP cin hoan thién mot
s6 quy dinh sau ctia Luat Doanh nghiép nim 2020:

Mot la, vé co ch€ tao 1ap BKS, d€ BKS hoat
dong hiéu qua can bido ddm vi tri doc lap cia
BKS. Theo dé, quy dinh vé tao 1ap BKS cin ditra
tiéu chudn cu thé va gidm sdt chdt ché viéc dp
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dung ti€u chuén, diéu kién ctia thanh vién BKS tir
khi tng ct d€n hét nhiém ky nhim ddm béo vi tri
doc 1ap cia thanh vién BKS trong thyc hién thim
quyén va nhiém vu dudc giao’. Pong thdi, cin
quy dinh bdt budc thanh vién BKS phdi 1a ngudi
ngoai cong ty, khong l1a ngudi lao dong cia cong
ty. Khi d6, s& loai bd dugc co ché kiém nhiém
trong cong ty, dong thdi hoat dong cia BKS sé& c6
tinh khach quan hon.

Hai la, ddm bdo BKS thuc hién ding chic
niing, nhiém vu. Thyc tién hoat dong clia BKS cho
thdy, bdo cdo gidm sdt do dai dién BKS thuyé&t
trinh tai PHPCPD dugc ddnh gid thudng gidng véi
bdo cdo cia HPQT va BGD. Noi dung chd yéu la
khen HPQT va BPH va rat it thdng tin ¢6 ich cho
c8 dong. Trong mot sd trudng hgp, cdc van dé dua
vao bdo cdo clia BKS da dugc thong nhat trude
v6i HPQT trong phién hop tru bi trudc d6. Do do,
vai trd ctia BKS chi 1 hinh thirc. Bdo cdo ctia BKS
trinh PHPCD tai mdi ky hop nhung ky hop qud
xa, thi€u tinh thdi syS. Vi vay, cin cu thé héa yéu
cAu ddi vdi noi dung clia bdn cdo. Bdo cdo cia
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THE JOINT STOCK COMPANY’S BOARD
OF CONTROLLERS UNDER THE 2020 LAW ON ENTERPRISES
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ABSTRACT:

One of the important internal corporate management issues is the establishment of the
company’s organizational and management apparatus, including the Board of Controllers. This
paper clarifies some issues about the establishment, authority and operation of the Board of
Controllers in joint-stock companies. The paper also analyzes the 2020 Law on Enterprises’
regulations and proposes solutions to strengthen the role of the Board of Controllers in joint stock
companies.

Keywords: Board of Controllers, corporate management, joint stock company, the model of
Board of Controllers.
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