TAP CHi CONG THUONG

QUYEN TIEP CAN THONG TIN
CUA NGUOT KHIEU NAI
TRONG LINH VUC PAT DPAI

® MAI HUU QUYET

TOM TAT:

Quyén ti€p can thong tin clia ngudi khi€u nai trong linh vic dat dai da duge Luat Khi€u nai quy

dinh twong ddi ro rang, tuy nhién van con mdt s§ quy dinh can hoan thién, nhu: (i). ghi nhin quyén

ti€p cAn thong tin ctia ngudi khi€u nai ddi v6i thong tin do cic duong su khac cung cap; (ii). bd sung

danh muc cu thé cic tai liéu thudc bi mat nha nudc dé tranh vo hiéu hda quyén ti€p can thong tin;

(iii). bd sung diéu khodn quy dinh vé hinh thic, diéu kién, c4ch thic, trach nhiém ctia ngudi c6 thim

quyén d€ ngudi khi€u nai thuc hién quyén ti€p can thong tin. Bai viét tip trung phén tich cic quy

dinh phép luat vé quyén ti€p cin thong tin ctia ngudi khi€u nai trong linh vic dat dai, chi ra mot s&

bit cap va dé xudt gidi phap hoan thién phap ludt vé van dé nay.

Tir khéa: quyén ti€p can thong tin, ngudi st dung dat, khi€u nai, thAim quyén.

1. Céc quy dinh phap luit lién quan dén quyén
ti€p can thong tin cia nguvi khi€u nai trong Iinh
vire dat dai

Theo quy dinh ctia Luat Khi€u nai nim 2011
(LKN 2011), quyén ti€p can thdng tin clia ngudi
khi€u nai trong linh vifc dat dai dugc thé hién thong
qua cdc quyén sau:

Thit nhat, quyén “dudc biét, doc, sao chup, sao
chép, tai liéu, chitng ctt do ngudi gidi quyét khi€u
nai thu thap dé giai quyét khi€u nai, trir thong tin,
tai lieu thudc bi mat nha nuée” (di€m d khoan 1
Diéu 12LKN2011).

Quy dinh nay c6 tdc dung rat 16n d6i v6i khi€u
nai vé dit dai, nha't 1a khi€u nai bdi thudng hd trg
va tdi dinh cu, gitp ngudi khi€u nai bi€t dudc cin
ctt phdp ly, cin ctt thyc tién lién quan d&n da't dai
ma ngudi gidi quy€&t khi€u nai thu thap, 4p dung
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dé gidi quyét. Pay ciing 12 nhitng ching ct quy
gid tru6c Toa 4n n€u ngudi khi€u nai khong thda
min véi k&t quad gidi quyét clia cd quan hanh
chinh ti€p tuc khdi kién tai Toa theo thd tuc t&
tung'. Pong thdi, quy dinh nay gitip ning cao tinh
trach nhiém cla ngudi gidi quyét khi€u nai trong
viéc cung ciAp hd so, tai liéu cho ngudi khi€u nai
va ¢6 tdc dung “cdnh bdo” ngudi gidi quyét
khi€u nai phdi than trong hon trong viéc 4p dung
phdp luit.

Thit hai, quyén “yéu cdu cd nhan, co quan, 0
chikc ¢6 lién quan dang luu giit, qudn Iy thong tin, tai
lieu lién quan t6i ndi dung khiéu nai cung cdp thong
tin, tai lieu dé cho minh trong thoi han 07 ngay, ké
tir ngary c6 yéu cau dé giao ndp cho nguoi gidi quyét
khiéu nai, tric thong tin, tai lieu thudc bi mat nha
nudc” (diém d khoan 1 Piéu 12 LKN 2011).
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Khong chi quy dinh quyén c6 dugc thong tin,
LKN 2011 da quy dinh cu thé trong thdi gian 07
ngay ké tir ngdly c6 yéu ciu cdc cd nhan, co quan, to
chitc ¢6 lién quan dang luu gilr, quan ly thong tin,
tai liéu lién quan t6i ndi dung khi€u nai phai cung
caAp thong tin, tai liéu lién quan t6i ndi dung khi€u
nai cho ngudi khi€u nai?. Qua cac thdi ky, phap luat
dat dai thay ddi va c6 cach gidi quy&t khac nhau doi
véi nhitng trudng hop tuong tu nhau va hod so luu trit
chii y&€u Ia nim & co quan nha nudc. Khi Nha nudc
ti€n hanh bdi thudng khong thda ding thi cin cit
khi€u nai rit “mong manh” va ngudi st dung dat
(vi€t tit 12 NSDP) thudng nhan phan thua thiét néu
khong ¢6 céc tai liéu, chiing ¢ ¢6 16i cho NSDb?,
Nhu vay, diéu khodn trén khong nhitng di tao diéu
kién thuan 1gi cho ngudi khi€u nai ti€p can nhitng
tai liéu, chitng cit lién quan dén viéc khi€u nai dé
lam co s cho khi€u nai clla minh ma con x6a bd
dugc co ch€ “xin - cho” trong viéc dé nghi cdc co
quan, t chifc cung cap thong tin, tai liéu c6 lién
quan, tao s’ cong biing, khdch quan hon trong khi€u
nai va gidi quy&tkhi€u nai.

Thit ba, quyén “nhdn vén bdn trd 10i vé viéc thu
Iy gidi quyét khiéu nai, nhdn quyét dinh gidi quyét
khiéu nai” (di€m h khoan 1 Piéu 12 LKN 2011).

Muc dich ctia NSDP khi thuc hién quyén khi€u
nai vé dit dai 12 yéu ciu cd quan cong quyén xem
xét lai quy&t dinh hanh chinh, hanh vi hanh chinh
nhim khoi phuc quyén va 1¢i ich hgp phép ctia ho.
Vi 1& d6, NSDP ludn theo sit va gin lién véi vu
viéc khi€u nai, mong mudn bi€t dugc cdc thong tin
lién quan dén vu viéc khi€u nai cta ho nhu khi€u
nai c6 dugc thu ly gidi quyét hay khong, viéc gidi
quyé&t khi€u nai dugc thyc hién dén giai doan nao...
Xuat phat tif nhu cAu chinh ddng trén, diém h khoan
1 Piéu 12 LKN 2011 di ghi nhin quyén nhin vin
ban trd 13i vé& viéc thu ly gidi quyét khi€u nai va
quyét dinh gidi quyét khi€u nai ca ngudi khi€u
nai. Tuong Gng vdi quyén trén clia ngudi khi€u nai,
céc chi thé ¢6 thim quyén c6 trach nhiém dap tng
thong qua viéc gii van ban thong bdo thu 1y giai
quyé&t khi€u nai, quyét dinh gidi quyé&t khi€u nai
theo cac quy dinh tai Piéu27,32,36,41 LKN 2011.

Quyén nhan van ban trd 15i vé viéc thu 1y gidi
quyét khi€u nai, nhan quyét dinh gidi quyét khi€u
nai dugc xem la quyén duong nhién clia ngudi khidu
nai‘. Piéu nay c6 nghia ho khdng nhat thiét phai yéu
cAu ma ngudi gidi quyét khigu nai, ngudi c6 thim
quyén gidi quy&t khi€u nai phéi c¢6 trach nhiém giri
vin ban trd 15i vé viéc thu 1y gidi quyét va két qua
giai quy€t khi€u nai cho ngudi khi€u nai’.

2. Nhitng ba't cap vé quyén ti€p can thong tin
ctia ngudi khi€u nai trong linh vuc dat dai

Thit nhdt, LKN 2011 chua ghi nhan ngudi khi€u
nai dugc quyén biét, doc, sao chup, sao chép, tai
liéu, ching ct do ngudi bi khi€u nai, ngudi c6
quyén, nghia vu lién quan.... thu thap 1a di€ém con
han ché.

Nhu da phan tich quy dinh tai di€ém d, khodn 1
Diéu 12 LKN 2011, ngudi khi€u nai chi ¢c6 quyén
dudc biét, doc, sao chup, sao chép, tai li¢u, chiing
ctr do ngudi gidi quyé&t khi€u nai thu thap dé gidi
quyét khi€u nai chit khdng c6 quyén ti€p can ddi
v6i tai liéu, chiing c khong phédi do ngudi gidi
quyé&t khi€u nai thu thip (nhu ngudi bi khi€u nai,
ngudi c6 quyén, nghia vu lién quan...). D€ thuc
hién ciing nhu bio vé quyén va 1¢i ich cia minh
mot cdch hiéu qua, moi ngudi cin phdi dugc tiép
can thong tin mot cach tron ven, thdng nhitS. Do
d6, ngudi khi€u nai ciing cAn dugc ti€p can thong
tin mot cach da chiu, tir nhiéu chd thé khic nhau
dé ho c6 gbc nhin tdng thé, ddy dd vé vu viéc khi€u
nai dang theo dudi. Tir d6, ngudi khi€u nai s& c6
nhitng suy nghi than trong hon, chi€n Iugc hon trong
viéc ti€p tuc khi€u nai hay rit khi€u nai.

Thit hai, quy dinh “nguoi khiéu nai dugc biét,
doc, sao chup, sao chép, tai li¢u, chitng cit do nguoi
gidi quyét khi¢u nai thu thdp dé gidi quyét khi¢u nai,
tri thong tin, tai liéu thudc bi mat nha nude” dé bi
16i dung d€ han ch& viéc ti€p can thong tin cia
ngudi khi€u nai.

Quy dinh “nguoi khiéu nai duoc biét, doc, sao
chup, sao chép, tai liéu, chitng cit do nguoi gidi
quyét khiéu nai thu thdp dé gidi quyét khiéu nai” 1a
mot di€ém ti€n bo. Thé nhung, diéu ddng ti€c 13 quy
dinh loai trr cdc thdong tin thudc bi mit nha nude
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trong viéc cung cip cho ngudi khi€u nai 12 mdt quy
dinh chua 18, cdn tr§ quyén ti€p can thong tin cla
ngudi khi€u nai trong linh vuc dit dai. Hién nay,
xuAt hién tinh trang mot s6 co quan nha nudc dong
d&u mat vao cdc vin bin khdng theo quy dinh. Viéc
lam dung déng ddu mat vao cdc vin ban khdng
chita ndi dung mat ctia mot s6 co quan 1a bat hgp 1y,
bdi viéc ndy gdy 4nh hudng d&n quyén ti€p cin
thong tin clia ngudi dan, doanh nghiép, bdo chi.
Trong linh vuc dit dai, nhiéu quy dinh vé thu hdi
dat, bdi thudng, hd trg, tai dinh cu hoan toan khong
chita cdc ndi dung mat. Do d6, cac ndi dung nay cin
phdi dudc cong bd cong khai. Tuy nhién, véi quy
dinh khong rd rang “trtr thong tin, tai li€u thudc bi
mat nha nudc”, mdt s6 cd quan nha nude da tiy tién
déng ddu mat vao nhitng vin ban trong linh vuc dat
dai d€ tir d6 han ch& quyén ti€p cin thong tin ctia
ngudi khi€u nai.

Thit ba, phap luat khi€u nai mdi chi dirng lai &
viéc quy dinh mdt cdch khdi quat ngudi khi€u nai
dugc quyén sao chup, sao chép va yéu ciu cdc chd
thé c6 lién quan cung cap thong tin, tai liéu ching
ctt nhung chua quy dinh cu thé hinh thifc, diéu kién,
cach thitc sao chup, sao chép va yéu ciu chi thé cé
lién quan cung cAp thong tin, tai lidu.

Trén thuc t&, c6 nhitng vu viéc khi€u nai ma tai
liéu, chitng ct thu thap dugc tir nhiéu co quan, don
vi, dia phuong 1&én dén vai trim trang thi viéc cung
cAp cho ngui khi€u nai khi ho yéu ciu cin c6 thdi
gian va kinh phi nhung chua ¢6 quy dinh huéng dan.
Hon nita ciing chua c6 huéng dan céch thirc d€ thuc
hién quyén sao chup tai liéu nhu th€ nio, ching
han nhu mot ngudi dude thuc hién quyén sao chup
bao nhiéu lan, c¢6 phai trd phi sao chup hay khong?
Thém vao d6, “thuc t& vita qua & nhiéu dia phuong,
cdch thitc thyc hién ciing khdc nhau: cé noi yéu cau
phdi lam don xin doc, sao chup tai liéu, cung cdp
thong tin; c6 noi chi ldp bién ban ky nhdn; tham chi
c6 noi chi cho phép sao chup mét s6 loai thong tin,
tai lieu, nhat la doi véi nhitng vu viéc phiic tap, qua
nhiéu giai doan gidi quyét”’. DPic biét, trong bdo
cdo gidm sit viéc gidi quyét khi€u nai, to cdo cla
cong dan thudc thim quyén clia cd quan hanh chinh
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nha nu6c trong giai doan tif ngay 01/01/2011 dén
ngay 31/12/2013 cla ny ban phap luat clia Qudc
hdi da chi ra, mic du “nguoi khiéu nai cé quyén
ditgc biét, doc, sao chup tai liéu, chitng cit do nguoi
gidi quyét thu thdp nhung hién nay cdch thiic thic
hién con khdc nhau do chua cé hudng dan”s. Chinh
bt cip trén din d&€n quyén ti€p cAn thong tin clia
ngudi khi€u nai con bi han ch& bdi hién tudgng con
ling ting, chura bi€t phai thuc hién cac thi tuc, cc
bu6c nhu thé nao d€ yéu ciu clia ngudi khi€u nai
dugc chdp nhan bdi chii thé dang luu giif tai lidu,
ching ct.

Thit tu, phap luat khi€u nai chua quy dinh vé
trach nhiém cda cac cd nhin, cd quan, t8 chic dang
Iuu giir tai liéu, chiing ctt trong trudng hgp khong
cung cap hoic c6 cung cAp nhung khong ddp tGng
tron ven theo yéu ciu clia ngudi khi€u nai thi phai
trd 1i biing vin ban va néu rd ly do.

DPé bio ddm quyén clia ngudi khi€u nai, phap
luat rang budc cic chii thé c6 lién quan phai c6
trach nhiém cung cip trong th&i han 07 ngay ké tir
ngay nhian dudc yéu ciu. Tuy nhién, phdp luit vin
chua quy dinh trudng hgp cdc chi thé trén trong
thdi han 07 ngay ké tir ngay nhan dugc yéu ciu tir
phia ngudi khi€u nai nhung khong cung cap hoic c6
cung cAp nhung lai khong ddy di. Phap luit ciing
khong quy dinh cdc chii thé trén phdi c6 nghia vu
gidi thich 1y do khdng cung cap hay khong cung cAp
day da.

Vi du: nim 1944, cu Trin Vin Chau (1a 6ng ndi
clia dng Tran Vin Pudc - tri tai xa Yén Phu, huyén
Yén Phong, tinh Bic Ninh) bit diu quin 1y va st
dung hai thita dit lién ké nhau Ia thira s§ 3 c6 dién
tich 2 sdo 14 thudc va thita sd 21 ¢ dién tich 7 sdo.
Nam 1968, cu Chau da ty nguyén hi€n cho Hdp tic
x4 ndng nghiép Pic Lan thira dit rudng so 21 ¢6
dién tich 7 sdo0, con lai thira s6 3 ¢6 dién tich 2 sao 14
thu6c gia dinh vin quén 1y st dung tir d6 d&n nay.
Tuy nhién, trén ban d6 dia chinh nim 2001 thé hién
hai thita dat trén dudc x4c dinh 13 thia dit so 344,
dién tich 2.166 m?, tJ ban d6 s6 20. P&n nim 2004,
gia dinh 6ng Tran Vin Pudc phat hién c6 nhAm 1an,
sai 1éch nay nén da khi€u nai t6i cdc cd quan c6
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thAim quyén dé€ dé nghi stra chita. Trong cdc vin ban
tra 101, du khong c6 cin cit chiing minh nhung
UBND tinh Bic Ninh, UBND huyén Yén Phong va
UBND x3 Yén Phu lai ludn khing dinh thita dat trén
thudc quyén quén 1y, sit dung cia UBND x3 Yén
Phu. Khong dong ¥ v6i ndi dung trén, gia dinh 6ng
Trin Vin Pugc ti€p tuc khi€u nai.

Sau mot thdi gian dai chd dgi viéc gidi quyét
khi€u nai, gia dinh dng Trin Vin Pugc nhan dugc
Cong vin s6 2368/UBND-NC ngay 02/10/2014 clia
UBND tinh Bic Ninh vé viéc gidi quyét don khi€u
nai trong d6 c6 ndi dung xdc dinh: “ngay
03/12/2012, UBND tinh Bdc Ninh c¢6 Quyét dinh s6
113/QP-UBND vé vié¢c thu hoi dat va giao cho
UBND xda Yén Phu, huyén Yén Phong, dién tich ddt
bi thu hoi theo quyét dinh trong dé cé thita ao s6 344,
10 ban dé sé 20, ban do dia chinh nam 2001, dién tich
2.166 m?”. Pay la lan dau tién gia dinh 6ng Tran
Vin Pugce biét dé€n viéc Quyét dinh s§ 113/Qb-
UBND la quyét dinh thu hoi dit cla gia dinh ong
(cing mot s& ho khic trong xi). Do vay, gia dinh
ong Tran Vin Pudc da nhiéu Ian yéu cau dudc nhian
ciing nhu ti€p can Quyét dinh s6 113/QD-UBND néi
trén nhung khong nhan dugc phan hdi®.

3. Ki&n nghi hoan thi¢n phap luat vé quyén
ti€p can thong tin cia nguvi khi€u nai trong Iinh
vuc dat dai

Thit nhdt, stta d6i LKN 2011 theo huéng cho
phép ngudi khi€u nai dugc biét, doc, sao chup, sao
chép, tai liéu, ching ctf do ngudi bi khi€u nai, ngudi
c6 quyén, nghia vu lién quan... thu thip trong qui
trinh khi€u nai va gidi quyét khi€u nai. Quy dinh
nay sé& tao cho ngudi khi€u nai co hoi ti€p can da
dang cdc loai tai li€u, chiing ct. Pay chinh 1a mot
trong nhitng nhan t6 gép phan tao cd hdi cho cic
bén c6 thé trao ddi, tranh luan vé tinh ding din,
khiach quan ctia vu viéc thong qua cdc tai liéu,
chiing ctt ma cdc bén da thu thap d€ di dén cich
gidi quy&t cudi cting hgp tinh hgp ly. Mit khéc, quy
dinh nhu trén s& triét tiéu dudc han ch€ trong giai
doan gidi quyét khi€u nai 1an diu bdi trong giai
doan nay, hiu hé&t ngudi c6 thim quyén gidi quyét
khi€u nai déu 12 ngudi bi khi€u nai'®. Néu ho cd

tinh che gifu tai liéu, chitng ct bat 1gi va giy stic
ép, budc ngudi gidi quyét khi€u nai (co quan thanh
tra, c6 quan chuyén mon...) khong dugc d€ ngudi
khi€u nai bi€t dugc cdc tai liéu, chitng c gay
phuong hai dén ho thi rd rang ldc nay tinh khich
quan cta vu viéc da khong dugc bdo dam, viéc gidi
quyét khi€u nai c¢6 thé khong thé hién ding ban
chi't clia su viéc.

Trén co s& phan tich trén, cin sta d6i diém d
khodn 1 Piéu 12 LKN 2011 nhu sau: “nguoi khié¢u
nai diugc biét, doc, sao chup, sao chép tai liéu,
chitng cit do nguoi gidi quyét khiéu nai, nguoi bi
khiéu nai, nguoi cé quyén, nghia vu lién quan (néu
cO)... thu thdp, trit thong tin, tai lieu thudc bi mdt
nha nuoc”.

Thit hai, cong thic “trir thong tin, tai li€u thudc
bi mat nha nuéc” la mdt quy dinh khdong rd rang,
d& bi 1gi dung vao muc dich bat hgp phap. Trén
thuc t&, cdc ¢d quan nha nudc ddi khi lam dung
trong sit dung ddu “mat”. Viéc lam dung dau
“mat” 1a mau thudn NGi Luat Ti€p can thong tin
nim 2016 va di ngugc lai xu huéng bdo vé nhan
quyén ma nha nuc dang huéng t6i. Do d6, Quoc
hdi va Chinh phd cin nhanh chéng hoan thién
danh muc cu thé cdc tai liéu thudc bi mat nha nudc
nhim loai trit trudng hgp ngudi ti€p nhan gidi
quyé&t khi€u nai 1gi dung quy dinh nay tir chdi gidi
quyé&tkhi€u nai cia NSDD.

Thit ba, LKN 2011 cin b8 sung diéu khoan quy
dinh vé hinh thifc, diéu kién, cach thic ngudi khi€u
nai dudc quyén yéu ciu cic chd thé c6 lién quan
cho phép sao chup, sao chép, cung cap tai liéu,
chiing ct. Theo d6, LKN 2011 cin quy dinh:

“Diéu...: Yéu cdu co quan, 16 chite, cd nhan cung
cdp va cho phép sao chép, sao chup tai liéu, chitng cit

Puiong sy cé quyén yéu cdu co quan, té chiic, cd
nhéan cung cdp va cho phép sao chép, sao chup tai
liéu, ching cit. Khi yéu cau, duong su phdi lam don
ghi 16 tai ligu, ching cit cdn cung cdp, sao chép, sao
chup; Iy do yéu cau cung cdp, sao chép, sao chup tai
liéu, chitng cit; ho, tén, dia chi cia cd nhdn, tén, dia
chi ciia co quan, 16 chitc dang qudn Iy, luu giit tai
liéu, chitng cit can cung cdp, sao chép, sao chup.
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Puiong su thuc hién viéc ghi chép, sao chup bing
mdy dnh hodc phuong tién ky thudt khdc ciia ho.
Cdc tai liéu ching cit dé phdi lién quan dén vu viéc
khiéu nai, khong lién quan dén bi mdt nha nudc, bi
mdt doi tu...

Co quan, 16 chifc, cd nhdn cé trach nhiém cung
cdp tai lieu, chitng cit cho dvong su trong thoi han
15 ngay ké tir ngay nhdn duogc yéu cau; truong hop
khong cung cdp dugc thi phdi trd 1oi bing van bdn
va néu ré 1y do cho ngudi cé yéu cau biét”.

Khi quy dinh nhu vay, vé cd ban sé& gidi quyét
triét d€ dugc mot lic hai van dé, d6 12 ngudi khi€u
nai s€ khong phai rdi vao trang thdi bi ddng ma
nhdn thdc rd viéc sao chép, sao chup thdong qua
cdc phuong tién gi va cdc ndi dung can phai thé
hién trong don yéu cau dé thuc hién quyén nay.
Mit khdc, vi€éc ghi nhan minh thi nhu trén ciling
tao diéu kién d€ cdc chu thé dang luu gitfr tai liéu,
chitng ctt khi ti€p nhan yéu ciu c6 cd s phap 1y rd

TAILIEU TRICH DAN VA THAM KHAO:

rang cho viéc chdp nhan gidi quyét hodc tir choi
gidi quyét.

Thit tu, phap luat khi€u nai can 1am rd dugc cach
thifc ngudi ¢ thim quyén giti thdong béo thu ly gidi
quyét khi€u nai, quyét dinh gidi quyét khi€u nai
dé&n ngudi khi€u nai, dong thdi loai bd mau thuin
vé thdi han thong bio.

biéu 27, 32, 36, 41 LKN 2011 lién quan dé&n
viéc glii thong bdo thu 1y gidi quyé&t khi€u nai,
quyét dinh gidi quyét khi€u nai ciAn bS sung quy
dinh nhu sau: “vin ban nay phai dugc giao truc tiép
cho ngudi khi€u nai; ngudi khi€u nai hoic ngudi
dugc Gy quyén phai ky nhan vio bién ban hoic s8
giao nhan vin ban. Pong thdi, ﬁy ban nhan dan
cAp xi hoidc co quan, t6 chiic, cd nhan lién quan c6
trich nhiém chuyén giao céc vin ban trén khi c6
yéu cau clia ngudi gidi quyé&t khi€u nai va phai
thong bdo két qua viéc chuyén giao d6 cho ngudi
gidi quy€t khi€unai” m

1'V6i cd ché gidi quyét khigu nai theo ki€u “bo trudng - quan tda” hién nay, ngudi dan chura thuc sy tin tudng vao
k&t qué gidi quyét. Tuy nhién, ho vin chon phuong thitc khi€u nai, trong nhiéu trudng hgp muc tiéu chinh 1a dé thu
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ABSTRACT:

The right to access information of complainants in the field of land has been relatively clearly
specified in the Law on Complaints. However, there are still some regulations that need to be
improved, including recognizing the right to access information that other litigants provide;
supplementing a specific list of documents classified as state secrets to avoid disabling the right to
access information; and supplementing provisions stipulating the forms, conditions, methods, and
responsibilities of competent persons for complainants to exercise their right to access
information.
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