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HOAN THIEN PHAP LUAT
VE PHOI HGP BAN PAU GIA
TAI SAN THI HANH AN

® TRAN TRUNG

TOM TAT:

Cong tic thi hanh 4n dan su 13 hoat dong lién quan tryc ti€p d&€n quyén vé tii san va nhin than

clia cdc bén duong su, d€ gidi quyét viéc thi hanh 4n, cd quan thi hanh 4n dan sy phai ti€n hanh

nhiéu thi tuc, nhu: tong dat, x4c minh, 4p dung c4c bién phdp bdo dam, bién phap cudng ché thi

hanh 4n... Vi th€, cd quan thi hanh 4n dan su cAn c¢6 sy phdi hdp vé6i cic cd quan, t6 chifc ¢ lien

quan. Bai vi€t dé cap d&n nhitng kho khin, vi'éng mic trong phdi hgp ban diu gia tai sdn thi hanh

4n. Trén co s& d6, bai viét dua ra cdc ki€n nghi hoan thién phép luat vé phdi hop trong ban dau gid

tai san thi hanh 4n.

T khéa: thi hanh 4n dan sy, phdi hgp, tai sin, ban ddu gid, chdp hanh vién.

1. Dt van dé

Trong bdi cdnh viéc thi hanh 4n (THA) ngay
cang phdt sinh nhiéu va ting cao vé gid tri nhu
hi€én nay, vi€c hoan thi€n cdc quy dinh phdp luat
vé ddu gid tai sin THA 1a rit quan trong va cin
thi€t, gép phan rit ngin thdi gian, tiét kiém chi
phi va ning cao hiéu qua t§ chiic THA' . Chap
hanh vién (CHV) 13 ngudi ¢6 thim quyén ky hdp
ddng dich vu ddu gid tai sdn vdi t& chic dau gid
dé thuc hién viéc dau gid tai sdin THA. Viéc CHV
ky hop ddng dich vu diu gid tai sin ma khong cin
nhiic, xem xét cdc di€u khodn clia hgp déng din
dén trudng hgp xdy ra khi€u nai, tranh chdp lién
quan dé&n tai sin THA thi d& bi hiiy hgp dong, din
dé&n viéc phdi bdi thudng cho Nha nuéc. Do dé,
trong qué trinh t8 chitc THA, CHV phai phdi hgp
chit ché vdi t6 chifc ddu gid khi ky két va thuc
hién hgp ddng dich vu dau gid tai san.
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2. Quy dinh phap luat vé phdi hgp ban dau
gid tai san thi hanh 4n

Bdn diu gid tai sdn thi hanh 4n din sy
(THADS) & Viét Nam dugc thuc hién theo trinh
tu, thd tuc quy dinh trong Ludt THADS nam 2008,
Luat THADS sita d6i, b sung nim 2014. Bén
canh dé, viéc bdn dau gid tai sin THADS thuc
hién theo trinh ty, tha tuc dugc quy dinh trong
Luat Pau gid tai san (PGTS) nim 2016 va cdc
vin ban huéng dan thi hanh vé PGTS.

Ngudi c6 tai sin thi hinh 4n c6 quyén Iya chon
t6 chifc ddu gid tai san. Theo quy dinh tai Piéu 56
Luat DGTS va Thong tu s6 02/2022/TT-BTP ngay
08/02/2022 cta Bo truéng Bo Tu phdp hudng dan
lua chon t8 chic ddu gid tai sin: Ngudi 6 tai sin
diu gia thong bdo cong khai trén trang thdng tin
dién t& cia minh va trang thong tin dién ti chuyén
nganh vé diu gid tai sdn vé& viéc lya chon td chifc
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dau gid tai sdn. Ngudi c6 tai sdn ban dau gid phai
c6 hgp ddng dich vu ban dau gi4 tai sdn. Ngudi c6
tai san dd'u gid ky k€t hgp dong dich vu ddu gid tai
sdn vdi t§ chifc dau gid tai sin dé thuc hién viéc
d4'u gid tai sdn. Hgp ddng dich vu dau gid tai sdn
phai dugc 1ap thanh vian ban, dugc thyc hién theo
quy dinh cta phdp luat vé dan sy va quy dinh cda
Ludtnay?

Theo quy dinh cta Ludt THADS nim 2014,
“Viéc ban ddu gia ddi véi tai sin ké bién 1a dong
san c6 gid tri tir trén 10.000.000 dong va ba't dong
san do t§ chiic ban dau gi thyc hién. Puong su ¢6
quyén thda thuin vé t6 chic ban ddu gid trong
thdi han khong qua 05 ngay lam viéc, ké tir ngay
dinh gid. Chap hanh vién ky hgp ddng dich vu ban
d4u gia tai sdn vdi t6 chiic ban ddu gia do duong
su thda thuidn. Trudng hgp duong su khong thda
thuan dugc thi Chap hanh vién lya chon t§ chic
ban dau gia d€ ky hop ddng dich vu ban diu gia
tai sdn. Viéc ky hgp ddng dich vu ban diu gid tai
san dugc tién hanh trong thdi han 10 ngay, ké tr
ngay dinh gid ™ . V& xit 1y tai sdn khong c¢6 ngudi
tham gia ddu gid, ban diu gid khong thanh: Trong
thdi han 05 ngay lam viéc, k€ tir ngay nhan dugc
thong bdo clia td chiic ban diu gid vé viéc tai san
dua ra bdn d4u gid 1an dau nhung khong c¢é ngudi
tham gia ddu gid, trd gid hoidc bdn diu gid khong
thanh thi Chdp hanh vién thong bdo va yéu cau
duong sy théa thuin vé mic gidm gid tai san.
Trong thdi han 10 ngay, k€ tifr ngdy nhin dugc
thong bdo, n€u duong sy khong thda thuin hoic
thda thuan khong dudc vé mifc gidm gid thi Chap
hanh vién quyét dinh gidm gid tai sin d€ ti€p tuc
ban da'u gid®.

Viéc phoi hgp giita chdp hanh vién, co quan thi
hanh 4n din sy v6i cd nhin, cd quan, t§ chic khic
dugc quy dinh tai Khodn 6 Piéu 44 Luat thi hanh 4n
dan sy 2014: “a) Co quan, t6 chiic, cong chic tu
phép - ho tich, dia chinh - xay dung - do thi va moi
trudng, can bd, cdng chitc cap xa khac va cd nhan
c6 lién quan thyc hién yéu cau cia Chap hanh vién
va phdi chiu trach nhiém vé c4c ndi dung thong tin

da cung cip; b) Bio hiém xi hdi, ngin hang, t8
chifc tin dung khic, vin phong ding ky quyén st
dung dat, co quan ding ky giao dich bdo ddm, cong
chiing va cdc cd quan, t6 chifc, cd nhan khic dang
ndm gift thong tin hodic quan 1y i sn, tai khodn
clia ngudi phai thi hanh 4n c6 trach nhiém cung cAp
thong tin vé diéu kién thi hanh 4n clia ngudi phai
thi hanh 4n; ..”. Cd quan, t& chidc, c4 nhan dang
ndm giit thong tin hodc quan ly tai sdn, tai khodn
clia ngudi phéi thi hanh 4n ¢6 trach nhiém cung cap
thong tin khi ngudi dugc thi hanh 4n hodc ngudi dai
dién theo Gy quyén clia ngudi dudc thi hanh 4n c6
yéu cau trong thdi han 05 ngay lam viéc, ké tir ngay
nhan dudc yéu cau, trir trudng hdp do sy kién bt
kha khdng hodc tré ngai khach quan. Trudng hgp
cd quan, t§ chtic, cd nhan tir chdi cung cap thi phai
¢6 vin ban tra 15i va néu 1o 1y do.

3. Nhitng khé khiin, vuéng mic trong phdi
h¢p ban ddu gid taisdn thi hanh 4n

Thong ké cho thdy, chi gan 10 thang nim 2023
trong s6 gan 5.000 vu thi bdn d4u gi4 thanh cong
gin 2.000 vy, trong s6 gin 2.000 vu nay thi mdi
giao dugc hon 1.300 vy, con hon 600 vu chua giao
dugc °. Thuc t€ cho thdy, viéc phdi hgp ban dau
gid tai sdn thi hanh dn gdp khong it khé khin,
vuéng mic.

Thit nhdt, mot trong nhitng nguyén nhan khién
chat lugng THA con kém hiéu qua 1a do hé thdng
phdp luit con thi€u chit ch&®. Phdp luat hién hanh
chua ghi nhén thira phétlai va van phong Thira phat
lai 12 chii thé c6 thim quyén dua tai sin THADS ra
d&u gid. Nghi dinh s& 61/2009/ND-CP vé thira phit
lai ngay 24/9/2009 x4c dinh thira phét lai c6 nhi€ém
vu thi hanh nhitng quyé&t dinh thi hanh 4n theo don
yéu ciu cta duong sy nhung chua c6 diéu luit ndo
x4c dinh chi thé nay c6 thim quyén dua tai sin
THADS ra dau gia. Nghi dinh 08/2020/ND-CP vé
t6 chiic va hoat dong clia thira phat lai chi quy dinh
thira phat lai c6 quyén dé nghi cd quan, t3 chiic, c4
nhan c6 lién quan phdi hdp. Phap luat quy dinh Vin
phong thira phat lai va thira phat lai c6 thim quyén
t6 chitc THA thi can phai ghi nhian day 1a chd thé c6
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thAim quyén dua tai sin THADS ra diu gia. Luat
THADS nam 2014, Luat BGTS nam 2016, Nghi
dinh 08/2020/NB-CP, Nghi dinh s§ 62/2015/Nb-
CP ctia Chinh pht quy dinh chi ti€t va huéng dan thi
hanh mot s& diéu cia Luat THADS khong c¢é quy
dinh nao lién quan dén viéc tham gia clia thira phat
lai vdo qua trinh bdn ddu gi4 tai sin THA. Chinh vi
vay, thira phat lai khong c6 cd s& phap ly dé phoi
hdp tham gia vao qud trinh nay, diéu nay vira han
ch& quyén 1di va trich nhiém clia thira phat lai, vira
lam cho qua trinh & chitc THA kéo dai.

Thit hai, bat cap trong viéc CHV tu xdc dinh
gia khdi diém tai sin ké bién d€ dua ra didu gia.
Tru6c khi dd'u gid tai sén THA, CHV tham khdo y
ki€n clia co quan tai chinh cling cap hoic cd quan
chuyén mon khdc lién quan dén tai sin ké bién.
Viéc tham khdo y ki€n cda cd quan tai chinh, cd
quan chuyén mén c6 lién quan phai ldp thanh vin
ban hodc bién ban c6 chit ky cia CHV va cd quan
tai chinh, co quan chuyén moén d6. Nhitng ndm
gin day, doanh nghiép phd sdn ngay cang nhiéu,
gid tri tai sdn ban dau gid 16n, trong khi do, t&
chitc thim dinh gia phat tri€n rat manh cd vé so
lugng va chat lugng. Theo quy dinh, CHV c6
quyén xdc dinh gid tri tai sin ké bién, CHV dugc
quyén ky hgp ddng thim dinh gid khong phu
thudc vao dia ban ndi c6 tai sén ké bién trong khi
chuyén moén ciia CHV la nhitng ngudi ¢6 trinh d6
chuyén moén vé luat. Viéc tai san THADS can
dugc dinh gid bdi mot td chic c6 chifc ning thim
dinh gid sé bdo dam diing gid tri cia tai sén. CHV
dinh gid chi phi hgp vdi tai sdn gid tri nhd. Phép
ludt quy dinh khi CHV xdc dinh gid phai tham
khdo ¥ ki€n clia c6 quan chuyén mon bing vin
ban. Né&u cdc co quan chuyén mon khong trd 13i
thi CHV khong c6 cin ctt dé xdc dinh gid khdi
diém, néu céc co quan chuyén mon tra 15i chim
s€ din dén tinh trang thi hanh 4n kéo dai, vi cdc
¢ quan chuyén mon cho ring viéc trd 15i cong
vin tham khéo gid cia CHV la cong tdc phdi hgp
khong phdi la nghia vy, cong viéc chuyén moén
dudc phin cong.

88 S6 7 -Thdang 4/2024

Thit ba, vuéng mic vé gidy to phdp ly trong qué
trinh phdi hgp hoat dong giita co quan thi hanh 4n
dan sy v6i co quan BDGTS. Tai sain THADS dem ra
dAu gid 12 loai tai sdn dic thli, chita dung rit nhiéu
rtii ro, phifc tap, diéu nay dodi héi khi xem xét hd so
gidy t3, doi hdi cic t8 chifc dau gid phai cé sy danh
gia chinh xdc ddi véi cédc loai gidy t tai lieu dudc
cung cip tif phia CHV nhim ddm bao nhitng gidy
t0, tai lidu d6 ddp tng ddy dd, bio vé quyén 1gi ich
hop phap clia cdc chi thé khi tham gia ddu gid, dic
biét 1a ngudi tring dau gid thi san thi hanh 4n dan
su’. Theo quy dinh ctia Luat PGTS, dé thuc hién
viec ky két hgp dong dich vu ddu gid tai sin
THADS, ngudi c6 tai sdn dau gid c¢6 trach nhiém
cung cip cho t& chifc ddu gia tai sdn bing ching
chitng minh quyén s hitu, quyén st dung hoic
quyén dugc ban tai sin theo quy dinh ctia phap luat,
ngudi c6 tai sdn diu gid chiu trach nhiém trudc
phap luat vé bing chitng dé. Trong khi d6, phip
luat THADS khong c6 quy dinh cu thé khi dua tai
san THADS ra t§ chiic diu gid dé ban dau gid thi
cAn cung ciAp nhitng gidy td gi lam bing ching
chitng minh quyén s& hitu tai sin hodc quyén dugc
bén tai san theo quy dinh phap luat. TS chic dau
gid phai tu x4c dinh céc gidy td hop phap dé ching
minh quyén bdn tai sén cia CHV. Trong thyc t&,
cdc t6 chifc dau gid nhan thiy, cdc gidy td lién quan
dén tai san THADS rat phic tap va kh6 kiém tra
tinh chinh x4c d€ ti€n hanh ti€p nhan hd sd va ky
k&t hgp dong dich vu diu gid tai sdn. Thuc t& nay
giy khong it kh6 khin cho qud trinh phoi hgp giita
co quan THA va cd quan diu gid tai sdn trong viéc
bén tai sén THA.

Thit tu, vé viéc dirng ban ddu gid. Theo quy dinh
cia Luat DGTS, dau gid vién c6 quyén "Ditng cudc
ddu gid khi phdt hién cé hanh vi théng dong, dim gid
hodic gdy roi, mdt trdt ty tai cudc ddu gid va thong
bdo cho t6 chitc ddu gid tai san's. Thuc t&, khi phat
hién c6 thi€u s6t trong qud trinh t6 chitc THA, CHV
da cht dong dé nghi t6 chic diu gia dirng cudc dau
gid d€ gidi quyét khi€u nai, t& cdo hodc trong
trudng hop tai cudc dau gid, hodc c6 ngudi tham gia
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d&u gid c6 bidu hién bat thudng nhu trd gid qué cao
so v6i mit bang gid thi trudng. Hién tai, Luat
THADS va Luat PGTS chua quy dinh quyén cla
d&u gid vién trong viéc dirng phién ddu gia dé xi 1y
céc trudng hgp trén. Hodc trong trudng hgp, ngudi
phdi THA c6 nhiéu tai sdn ban ddu gid, khi mot tai
san dau gid thanh cong da di thanh todn nghia vu
thi hanh 4n nhung chua c6 quy dinh dirng dau gid.
Luat BGTS chua c6 quy dinh huéng din cho t6
chitc dau gid va ddu gia vién khi tam dirng cudc ddu
gi4 phai thuc hién nhitng thd tuc nhu thé nao, van
dé ti€p tuc d4u gid, nhitng chi phi va hau qua phat
sinh tr viéc dirng ban DPGTS THA dudc gidi quyé&t
nhu thé ndo. Piéu nay giy khé khin cho ¢ CHV
va diu gid vién.

4. Mot so kién nghi hoan thién phap luat vé
phdi hgp ban dau gi4 tai san thi hanh 4n

Thit nhdt, vé su tham gia clia thira phdt lai va
vin phong thtra phét lai trong BPGTS THA. Phdp
luat vé thira phét lai chua c6 quy dinh cu thé vé
quyén ké bién, dinh gid, bdn diu gid tai sdn
THADS ma chi c6 quy dinh chung chung vé thim
quyén t8 chitc thi hanh 4n din sy néi chung nén
trén thuc t€ thira phat lai khong co s& phéap 1y tri€n
khai hoat dong nay. Chinh vi vdy, viéc b§ sung
cdc quy dinh vé quyén, nghia vu, trdch nhiém
phdp ly cda thira phat lai, vin phong thtra phat lai
trong ban ddu gid tai sin THADS 1a van dé cin
thi€t dit ra. Can thi€t bd sung Luidt THADS theo
hudng ghi nhdn thira phdt lai va vdn phong thura
phétlaila chii thé c6 thim quyén trong bin PGTS
THA. Trong bdi cdnh xd hoi héa hoat dong
THADS thi hé thong co quan THADS va hé thong
vin phong thira phdt lai lai cAn dugc phap luit ghi
nhan binh ding vé quyén va nghia vu ciing nhu
quyén nghia vu cia CHV va thira phét lai. Phdp
luat thira phét lai cAn cho phép thira phét lai c6
nhiém vu, quyén han nhu CHV trong viéc bdn
DGTS. Trong viéc dinh gid tai sdn, phdp luét thira
phdt lai ciing caAn ghi nhin viéc dinh gid tai sin,
thira phat lai cling ¢c6 quyén nhu CHV, tic 1a c6
quyén cho cdc duong sy thda thuin gid, ky hgp

ddng thaAm dinh gid va dinh gid lai néu cdc duong
su yéu cu theo quy dinh ctia phdp luit. Piéu nay
sé tao dicu kién thuan 1¢i trong hoat dong phdi
hgp ban BGTS THA.

Thit hai, vé viéc CHV tu xdc dinh gid khéi
di€m tai sin ké bién d€ dua ra ddu gia. Viéc quy
dinh CHV c6 quyén t§ chitc ban ddu gid theo quy
dinh ctia Luat THADS la khong phu hgp véi ly
luan va thyc tién trong hoat dong ban dau gid tai
san THADS. Viéc xdc dinh gid khéi diém giao
cho t6 chifc ban ddu gid sé khach quan hon. CHV
khong thé lam thay cong viéc cia PGV. Quy dinh
nay sé 1 rao cdn ddi véi CHV khi ké bién tai sin
la dong san c6 gia tri nho vi ké bién xong lai phai
lo tu ban d4'u gid. Bén canh d6, CHV vira ké bién,
vira dinh gid, vira bdn dau gid ¢6 ddm bdo dugc
tinh khach quan trong viéc x{ 1y tai san. Can thiét
stta ddi Piéu 98 Luat THADS theo huéng bd quy
dinh CHV ty xdc dinh gia khdi di€m tai san ké
bién dé€ dua ra ban diu gid. Trong giai doan hién
nay, khi cdc t6 chiic thim dinh gia phat trién rat
manh cd vé s6 lugng va chat lugng thi viéc tdn tai
hinh thitc CHV xéc dinh gid tri tai sdn ké bién la
khong phit hgp véi thuc tién. Viéc quy dinh cho
phép CHV dugc ky hgp dong thim dinh gi khong
phu thudc vao dia ban noi cé tai sén ké bién thi
viéc CHV phai ty xdc dinh gid rat hi€m x4y ra.
Thuc t€ hinh thitc nay chi phi hgp véi viec CHV
phéi x4c dinh gid ddi vé6i tai sdn gid tri nhd, tudi
s6ng, mau hdng can ban ngay chit khong phit hop
V@i cédc tai sdn khdc ¢ gid tri 16n, dic biét la cdc
tai sdn 12 QSDDP, nha &, cong trinh gin lién véi dat
trong trudng hop tai dia ban ké bién khong c6 t8
chic thim dinh gid hodc td chidc thim dinh gid tur
chdi ky két hgp dong.

Thit ba, b3 sung quy dinh vé viéc CHV, cd quan
THADS can cung cip cdc gidy tJ phdp 1y cd ban
dé€ lam cin ct ky k&t hgp ddng dich vu ban dau
gid tai san. Hién tai, phdp ludt THADS khong c6
quy dinh khi ky k&t hop ddng dich vu dau gid tai
san THADS 1a bat dong sdn thi CHV can phdi
cung cip cho t6 chifc ddu gid nhitng gidy t5 phap

S6 7 - Thang 4/2024 89



TAP CHi CONG THUONG

1y gi @€ chitng minh quyén dugc ban tii sin theo
quy dinh clia phédp luit. Vi vay, can thi€t quy dinh
10 cdc gidy t phap Iy d€ chitng minh quyén ban
tai sdn cia CHV phu trdch thi hanh ban 4n, quyét
dinh c6 hiéu luc phdp luit cda Toa 4n bao gdm:
Bén 4n, quy&t dinh ctia chli thé ¢6 thim quyén xét
xtt; Quyé&t dinh thi hanh 4n, Quyé&t dinh ké bién tai
sédn; Bién ban ké bién tai sdn, Vin ban xdc dinh
gid khgi diém,.. Trudng hgp tai sin 1a bat dong
san, can thi€t phai quy dinh cu thé trong Luit
THADS theo huéng: CHV, co quan THADS cung
cip cho c¢d quan bin DGTS cic loai gidy to:
Trudng hop tai sdn 12 quyén sit dung dat, nha & va
tai san khdc gin lién v6i dat ma khong c6 hoic
khong thu hdi duge Gidy ching nhin quyén st
dung dat, quyén s& hitu nha & va tai sdn khdc gin
lién v6i da't thi CHV cung cap cho t6 chifc dau gid
tai sdn cdc bién bin x4c minh vé quyén sé hitu, st
dung tai sdn cia ngudi phai thi hanh dn tai cdc co
quan ding ky dé€ chitng minh quyén dugc ban tai
san theo quy dinh clia phédp luit.

Thit tu, vé viéc dirng bian diu gid. Nhitng
trudng hgp bat thudng trong phién bian DGTS
phdp ludt chua quy dinh viéc dung bidn DGTS.
Diéu nay giy khé khiin, liing ting cho cd CHV va
ddu gia vién. Vi vay, can thi€t phai bd sung Piéu
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20 Luat THADS theo huéng: khi phat hi€én nhitng
bat thudng trong phién PGTS THA, CHV c6
quyén yéu cau dau gid vién dirng viéc ban dau
gid. C4 nhan, t6 chitc c¢6 16i trong viéc dan dén
tam dirng cudc dau gid phai chiu nhitng chi phi
phét sinh cho viéc tam dirng cudc ddu gid. Viéc
tam dirng dau gid can phai lap thanh bién ban c6
x4c nhan clia t6 chiic ddu gid va ngudi 6 tai san.
Chi t6 chitc cudc dau gia lai khi da thuc hién ddy
du thi tuc, thong bdo niém y€t theo ding quy dinh
ctia phap luat.

5.Kétluan

Cong taic THA khong phéi 1a nhiém vu riéng
cia nganh THA, khong c6 su phdi hgp gitta co
quan THADS vdi cdc co quan, t6 chic hitu quan
trong qué trinh t& chifc thi hanh 4n thi hoat dong
thi hanh d4n khong dat hi€u qua. Do d6, bén canh
viéc hoan thién hé thong phéap luat THADS, ciing
ciAn b3 sung quy dinh ctia Luadt chuyén nganh,
nhu: Luat Pau gi4 tai san, Luat P4t dai, Nghi dinh
s6 08/2020/ND-CP vé t§ chifc va hoat dong clia
thira phat lai.. d€ hoat dong phdi hgp trong ban
DGTS THA hiéu qua, bdo vé quyén, 1di ich chinh
ddng clia cong dan, cd quan, t§ chic, gép phan
quan trong trong xay dung nha nuéc phap quyén
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STRENGTHENING REGULATIONS
ON THE COORDINATION IN CONDUCTING AUCTIONS
OF JUDGMENT ENFORCEMENT ASSETS
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ABSTRACT:

Civil judgment enforcement is an action directly related to the property and moral rights of
litigants. To settel judgment enforcement, civil judgment enforcement authorities shall carry out
many procedures, such as serving, verifying, applying security measures and coercive measures
for judgment enforcement, etc. Therefore, civil judgment enforcement authorities cannot carry
out judgment enforcement work by themselves but must coordinate with relevant agencies and
organizations. This paper pointed out difficulties and obstacles in the coordination between state
agencies in conducting auctions of judgment enforcement assets. Based on the paper’s findings,
some recommendations were made to improve this coordination’s effectiveness.

Keywords: civil judgment enforcement, coordination, assets, auction, executor.
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