TAP CHi CONG THUONG

BAN VE MOT SO QUY PINH
LIEN QUAN PEN CAN BOQ,
CONG CHUC CAP XA

® LU MINH DANG - PHAM THI HAI YEN

TOM TAT:

Bai viét phan tich mdt s& quy dinh vé cdn bd, cong chifc cAp xa, qua d6 chi ra mot sd han ché,

vuéng mic trong thuc tién t8 chifc thuc hién cic quy dinh nay, dong thdi dé xuat mot sd ki€n nghi

nhiim thyc hién thong nhat viéc x4c dinh cdn bd cip xa, ch€ do tién luong d6i v6i can bo cAp xa va

van dé veé ti€p nhan vao lam cong chiic cap xa. Qua két qua phan tich, tac gia dua ra mot s6 dé xuat,

ki€n nghi nhim g6p phan hoan thién phap luit vé cén bd, cong chiic cAp xa.

T khéa: can bo cAp x4, cong chitc cAp x4, c4n bd, cdng chiic cip xa.

1. Mot s6 quy dinh vé cdn bd, cong chifc
cAp xa

Thit nhdt, khdiniém cdn bd, cong chitc cdp xa

Theo quy dinh ciia Ludt Cdan bd, cong chic
ndm 2008, cdn bd, cong chic xa, phudng, thi trin
(con dugc goi chung 1a cdn bod, cong chitc cap co
s& - cAp xa), can bd cAp x4 12 cong dan Viét Nam,
dugc biu clr gilt chitc vu theo nhiém ky trong
Thudng tryc Hoi dong nhan dan, ﬁy ban nhin
dan, Bi thu, Ph6 Bi thu Pang dy, ngudi ditng dau
td chifc chinh tri - xd hoi; cong chifc cap xi 14 cong
dan Viét Nam dugc tuyén dung giit mot chitc danh
chuyén mon, nghi€p vu thudc ny ban nhan dan
cap xd, trong bién ch€ va hudng luong tr ngan
sdch nha nudc'.

Thit hai, quy dinh vé s6 lugng cdn by, cong chikc
cdp xd

S6 lugng cén bo, cong chic cap xa dugc bo tri
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tlly thudc vao phan loai don vi hanh chinh cip xa
(gom loai I, loai II, loai III)2, cin ct Piéu 6 Nghi
dinh s6 33/2023/ND-CP ngay 10/6/2023 cla
Chinh phii quy dinh vé cdn bd, cdng chiic cip xa
va ngudi hoat dong khong chuyén trdch & cap xa,
& thon, t8 dan phd (sau day goi tit 1a Nghi dinh s&
33/2023/ND-CP), theo d6 vé cd ban s& lugng cdn
bd, cong chitc cAp xd cu thé nhu sau: ddi véi
phudng (loai I 1a 23 ngudi, loai Il 1a 21 ngudi, loai
III 12 19 ngudi); doi véi xa, thi trdn (loai I 1a 22
ngudi, loai II 1a 20 ngudi, loai II 1a 18 ngudi).
Ngoai ra, tuy theo dién tich ty nhién va quy mo
dan s6 c6 thé ting thém 01 cong chic.

Thit ba, quy dinh vé tiéu chudn va chitc vu, chitc
danh déi vdi cdn bd, cong chikc cdp xd.

V& tiéu chuin cdn bo, cong chic cAp xa: i)
Tiéu chuin chung thuc hién theo quy dinh tai
DPiéu 7 Muc 2 Nghi dinh s6 33/2023/ND-CP, theo
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d6 cén bo, cong chiic cap xa thuc hién theo quy
dinh hién hanh cda phdp luit vé cdn bd, cong
chifc, diéu 1é t6 chitc va quy dinh ctia Pang, cia té
chitc chinh tri - xd hoi & trung wong; ii) Tiéu chuin
cu thé vé co ban3: @6 tudi, thuc hién theo quy dinh
ctia luat, diéu 1& t6 chitc va quy dinh clia td chic
chinh tri - xa ho6i § trung wong, .trinh d6 gido duc
phd thong (t6t nghiép trung hoc phd thong), trinh
dd chuyén mon (t8t nghiép dai hoc tr§ 1én, trir
cong chiic Chi huy trudng Ban Chi huy Quan sy
cAp x4), trinh do6 1y luan chinh tri (t6t nghiép trung
cap hoic tuong duong trd 1én 4p dung ddi véi cdn
bo cap x3).

Vé chiic vu, chifc danh ddi véi cdn bd, cdng
chitc cAp xa*: i) Chitc vu cdn bd cdp xa gdm: Bi
thu, Phé Bi thu Pang Gy, Chd tich, Phé Cha tich
Ho6i dong nhan dan, Chd tich, Phé Chd tich ﬁy
ban nhan dan, Chi tich Uy ban Mit tran T8 quéc
Viét Nam, Bi thu Poan Thanh nién Cong sin Ho
Chi Minh, Chi tich Hoi Lién hiép Phu nit Viét
Nam, Cha tich Hoi Nong dan Viét Nam (dp dung
ddi véi xa, phudng, thi trin c6 hoat dong ndng,
1am, ngu, diém nghiép va cé t6 chitc Hoi Nong
dan Viét Nam), Chu tich Hoi Cyu chi€n binh Viét
Nam; ii) Chitc danh cdng chitc cAp xa gom: Chi
huy trudng Ban Chi huy Quan sy, Vin phong -
thong ké, Pia chinh - x4y dung - d6 thi va moi
trudng (ddi véi phudng, thi tran) hoic dia chinh -
ndng nghiép - xay dung va moi trudng (d6i véi
xa), Tai chinh - k€& todn, Tu phédp - hd tich, Vin
héa - xa hoi.

Thit tu, vé ché d chinh sdch, tién luong doi vdi
cdn bé, céng chikc cdp xd

Cén bd, cong chic cAp xa dudc thuc hién x&p
luong nhu cong chitc hanh chinh ¢6 cuing trinh do
dao tao quy dinh tai bang ludng chuyén mon,
nghiép vu ddi véi cdn bd, cong chifc trong cdc cd
quan nha nuéc’, khong thyc hién viéc b6 nhiém
vao ngach, vi vdy khong thuc hién vi€éc nang
ngach déi v6i cdn bo, cdng chifc cap x4, chi thuc
hién ning bac luong theo quy dinh chung vé cdn
b0, cong chiic.

2. Mt s& vuéng mic trong thuc hién phap
luat vé cin bd, cong chifc cip xa

Thit nhdt, viéc xdc dinh mot ngudi 12 cdn bo
hay cong chifc xa cé sy khong thdng nhit giita
Luat TG chic chinh quyén dia phuong nim 2015
(stta ddi, bd sung nim 2019) va phép luat vé cdn
bd, cong chic.

Theo quy dinh ctia phdp ludt vé cdn bo, cong
chitc thi cdn bd cip xa dudc x4c dinh 12 cdng dan
Viét Nam, dugc bau cit giit chifc vu theo nhiém ky
trong Thudng truc Hoi dong nhan dian® va theo
quy dinh tai khodn 10 Piéu 2 Luat T§ chitc chinh
quyén dia phuong (stta ddi, bd sung nim 2019) thi
Thudng truc Hyi dong nhan dan xa gdm Ch tich
Hoi ddng nhan dan, mot Phé Chii tich Hoi dong
nhan dan va cdc Uy vién 1a Trudng ban ciia Hoi
ddng nhan dan. Cin c vao cdc vin ban trén thi
“Trudng ban ctia Hoi ddng nhan dan x4 14 c4n bo
cAp x4, tuy nhién theo quy dinh tai khodn 2 DPiéu
61 Luat Cdn bd, cong chitc nam 2008 va khoédn 1
Diéu 5 Nghi dinh s6 33/2023/ND-CP khi liét ké
cdc chitc vu vé cdn bd cAp xa khong c6 chitc vu
“Trudng ban ctia Hoi ddong nhan dian xa”. Bén
canh dé, thyc t&€ hién nay tai mot sd dia phuong,
chitc vu Trugng ban clia Hoi ddong nhian dan xa do
mot s6 chic danh, chic vu khic ddm nhiém,
ching han nhu Phé Chi tich Hoi nong dan, Phé
Chii tich Hoi cyu chi€n binh, T8 chitc Pang dy x4,
cong chuc xa,...

Nhu vay, v6i quy dinh hién nay. viéc xdc dinh
ngudi l1a cdn bd cdp xa véi chitc vu Trudng ban
clia Hoi ddng nhan dan x4 c6 su bt cAp nhat dinh.
Trong trudng hgp néu c6 sy khong thdng nhat thi
thuc hién theo nguyén tic 4p dung vin bdn quy
pham phdp luat “trong trudng hgp cdc vin ban
quy pham phdp luit ¢c6 quy dinh khdc nhau vé
cling mot van dé thi 4p dung vin ban c6 hiéu luc
phdp 1y cao hon; trong trudng hgp cdc van ban quy
pham phdp ludt do cuing mdt cd quan ban hanh cé
quy dinh khic nhau vé cling mot vin dé thi 4p
dung quy dinh ctia vin ban quy pham phdp luit
ban hanh sau™”’, theo nguyén tic nay thi 4p dung
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vin bin ban hanh sau tic Luit TS chifc chinh
quyén dia phuong (stta d6i, bd sung nim 2019) dé
xdc dinh ngudi gitt chitc vu Trudng ban Hoi dong
nhian dan x4 1a cdn bo cap x4, do d6 trong cong
tdc t6 chifc cdn bo s& ri't bat cap ddi véi viéc gidi
quy€tcdc ch€ do chinh sdch cho doi tugng nay.

Thit hai, vin dé ti€p nhan vao lam cong chifc
cap xa doi véi vién chic.

Cin ctf theo quy dinh tai Piéu 14 Nghi dinh s&
33/2023/Nb-CP, vién chic cong tac tai don vi sy
nghiép cong 1ap khi ddp ng dd cédc tiéu chudn,
diéu kién theo quy dinh ctia Chinh pht vé tuyén
dung, st dung va quén ly cong chiic va thdng qua
ky sdt hach thi dugc Chu tich ny ban nhin dan
cAp huyén c6 thim quyén ti€p nhin vao lam
cong chic cdp xa%. Tuy nhién, phdp luit hién
hanh chia cdn bg, cong chiric thanh hai nhém: cdn
b0, cong chifc cAp x4 va cdn bo cdng chifc tir cAp
huyén trd 1én° v6i hai quy ché€ phdp ly tuong doi
khéac nhau nén khi dugc ti€p nhan vao cong chic
cdp xd sau d6 c6 nhu cau diéu dong, luian
chuyén, ti€p nhan vio cong chitc cAp huyén trd
1&n thi phdi kiém tra, st hach lai thém mot 1an
nita'?. Trong khi d6, trude khi dugc ti€p nhin vao
lam cong chic cap xa thi vién chic di ddp ng
ddy du cdc tiéu chudn, diéu kién va thuc hién
theo trinh ty thi tuc ti€p nhan giéng hoan toan
ddi véi vién chiec duge ti€p nhan vao lam cong
chitc cap huyén.

Thit ba, vin d&€ “ning ngach” cdn bod cAp x4.

Vé mit 1y luan, xuit phét tir khdi niém cdn bd
cAp xi 12 ngudi dugc bau ctt, phé chuin, b6 nhiém
gitt chifc vu, chifc danh theo nhiém ky'!, khong bd
nhiém vao ngach nén khéng c6é khdi ni€ém
“ngach” d6i v4i can b cdp xa, ma chi thyc hién
viéc x&p luong nhu cong chitc hanh chinh c6 cling
trinh d6 dao tao, do d6 ciing khong c6 khai niém
“nang ngach” ddi v6i cdn bo cap xa.

Vé thyc tién thyc hién phdp luat, dé trg thanh
can bo cip xa c6é thé xud't phat tir nhiéu ngudn
nhan sy khdc nhau, ching ta tam phan thanh hai
ngudn: ngudn nhin su tai chd (nhitng ngudi hoat
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dong khong chuyén trich & cap xd, cong chic
cAp x4) vd ngudn nhin sy tir cAp huyén (cdn bd,
cong chifc caAp huyén, vién chitc). Pong thdi cling
tam chia cdn bo cAp x4 thanh hai nhém: nhém
gitt chiic vu lanh dao, quén 1y (Bi thu Pdng uy,
Phé Bi thu Pang dy, Chii tich Hyi dong nhan dén,
Ph6 Chd tich Hoi ddng nhan dan, Chi tich Uy
ban nhan dan, Ph6 Chu tich fly ban nhin din) va
nhém khéng giit chirc vu 1anh dao, quan 1y (Chd
tich Uy ban Mit trdn T8 quéc Viét Nam, Bi thu
DPoan Thanh nién Cong sdn HO6 Chi Minh, Chd
tich H6i Lién hiép Phy nit Viét Nam, Chu tich
Hoi Nong dan Viét Nam, Chu tich Hoi Cyu chién
binh Viét Nam). K&t hgp hai cdch phin chia trén,
ta ¢6 4 dang cdn bd cdp xa: (1) cdn bd cip xa
khong giit chic vu 1anh dao, quin 1y tir ngudn
nhan sy tai chd; (2) cdn bd cAp xa khong giff chite
vu lanh dao, quin ly tif ngudn nhan sy cip
huyén; (3) cdn bo cdp xa giit chitc vu lanh dao,
quin 1y tir ngudn nhan sy tai chd; (4) cdn bd cap
x4 gilf chifc vu 1anh dao, quin Iy tif ngudn nhin
su cAp huyén. Do d6, viéc van dung quy ché
phdp 1y d6i v6i can bo cap xa d€ d4p dung ciing c6
st khdc nhau. Qua khdo sit thuc t€ mdt s6 dia
phuong thi cdn bd cip xa (giif chitc vu 1anh dao,
quan 1y tr ngudn nhan sy cAp huyén) dude du cdc
ky nang ngach'2, bdi vi nhém cdn bo cip xa nay
dugc thuc hién theo quy ch€ phdp 1y nhu cdn bo,
cong chitc cAp huyén'?.

3. Mot sé dé xuit, ki€n nghi

Thit nhdt, cd quan c6 thim quyén can ti€p tuc
nghién cttu cdc quy dinh tai khodn 10 Diéu 2 Luat
T8 chiic chinh quyén dia phuong (stta ddi, bo sung
nim 2019); khodn 3 Biu 4, Bi€u 61 Luat Cdn b9,
cong chitc nim 2008 va khodn 1 Piéu 5 Nghi dinh
s6 33/2023/NDP-CP d€ hudéng din, t5 chifc thuc
hién thong nhit trong cdng tic quin Iy cdn bo,
cong chic cap xa.

DPong thdi, ki€n nghi thong nha't thuc hién phdp
luat vé& cong chifc trong hé théng chinh tri, khong
phan chia cong chic cAp huyén tr§ 1é€n va cong
chitc cip xa. B4i 1&, hién nay quy dinh vé tiéu
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chuin chung clia cong chifc cip x4, tuyén dung,
danh gi4 cong chic cAp xa, khen thudng, ky luat
cong chifc cAp xa',.. da thuc hién théng nhat véi
quy dinh vé cong chiic cap huyén trd 1én; ddi véi
ndi thi diém t8 chifc md hinh chinh quyén db thi
(thanh ph& Ha Ngi, thanh phd Pa Ning), t6 chic
chinh quyén d6 thi (Thanh ph&d H6 Chi Minh) thi
khong con chitc danh cdng chitc cAp xa's.

Thit hai, cin ti€p tuc nghién cttu bd sung ddi
tugng vién chic dugc ti€p nhdn vdo lam cong
chitc cAp xa khong thudc trudng hgp phai ki€m
tra, sdt hach khi dudc ti€p nhan vao lam cong
chitc cap huyén trd 1én. BSi 1€ nhu da phan tich,
khi vién chitc dugc ti€p nhan vao lam cong chiic
cip x4, cdc tiéu chudn, diéu kién va thi tuc thuc
hién hoan todn nhu ti€p nhan vao cong chitc cap
huyén. Cu thé, khuyé&n nghi stra ddi, bd sung
diém d khodn 1 Diéu 18 Nghi dinh s&
138/2020/ND-CP ngay 27/11/2020 ctia Chinh pht
quy dinh vé tuyén dung, si dung va quin ly cong
chitc nhu sau “Nguoi da tirng la cdn bd, cong chiic
tir cdp huyén tré lén sau dé dugc cdp cé thdm
quyén diéu dong, ludn chuyén gilt cdc vi tri cong

TAI LIEU TRICH DAN:

'Khon 3 Piéu 4 Luat C4n bo, cong chitc nim 2008.

tdc khong phdi la cdn by, cong chiic tai cdc co
quan, t6 chitc khdc; nguoi da tieng la vién chiie tai
don vi sy nghiép céng lap duoc tiép nhdn vao lam
coéng chitc cdp xa”.

Thit ba, nhu da phan tich, khong c6 khadi niém
“nang ngach” d6i v4i cdn bd nén khdng cé cic
quy dinh phép ludt vé “ning ngach cdn bo”. Tuy
nhién trén thyc t€ cdn by cip huyén trd 1én va
cén bod cAp xa (giff chitc vu lanh dao, quin 1y tir
ngudn nhin sy cAp huyén) dudc cdc co quan c6
thAm quyén van dung cdc quy dinh v& quin 1y, sit
dung cong chifc va cdc ché€ do chinh sich vé tién
luong dé€ cdn bo néi chung dude tham du céc ky
nang ngach cong chitc. Vi vy, d€ bdo ddm phap
luat chit ché, bao qudt, 14p ddy khodng tréng
phdp 1y vé “ning ngach” d6i v6i cdn bo, ki€n
nghi cd quan c¢6 thAim quyén can bs sung mot diéu
khodn dé ddi tugng cdn bd (bao gdm cdn bd cap
x4 gilf chifc vu 1anh dao, quin Iy tif ngudn nhin
sy caAp huyén) dp dung cic quy dinh vé tuyén
dung, st dung va quan ly cong chic, cu thé 13 4p
dung cdc quy dinh vé ning ngach cdng chic ddi
vGicanbd m

Nghi quy&t s& 27/2022/UBTVQHI15 ngay 21/9/2022 ciia Uy ban Thudng vu Quéc hoi stta d8i, b8 sung mot s&
diéu ctia Nghi quy&t s6 1211/2016/UBTVQHI13 ngay 25/5/2016 ctia Uy ban Thudng vu Qudc hoi vé tiéu chudn

ctia don vi hanh chinh va phan loai don vi hanh chinh.

Xem thém Pidu 8, Diéu 10 Nghi dinh s& 33/2023/ND-CP ngay 10/6/2023 ctia Chinh phii quy dinh v& cdn bo,

cong chifc cap xa va ngudi hoat dong khong chuyén trach & cip xd, & thon, t& dan phd.

“Piéu 5 Nghi dinh s 33/2023/ND-CP ngay 10/6/2023 ctia Chinh phili quy dinh vé cdn bd, cong chitc cap xa va
ngudi hoat dong khong chuyén trach & cAp xa, & thon, t6 din pho.

5Xem thém khodn 1 Piéu 16 Nghi dinh s6 33/2023/ND-CP.

6Xem khoan 3 Piéu 4 Luit C4n bd, cong chitc nim 2008.

"Xem thém Piéu 4, Piéu 156 Luat Ban hanh vin bin quy pham phdp luat nim 2015; khodn 1 Piéu 1 Luat Stra

ddi, b sung nim 2020.
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$Xem thém khoan 2 Piéu 15 Nghi dinh s& 33/2023/ND-CP; khoan 2 Piéu 18 Nghi dinh s& 138/2020/ND-CP ngay
27/11/2020 ctia Chinh phii quy dinh vé tuyén dung, st dung va quan Iy cong chic.

9Xem thém khodn 1 Diéu 1 Luat Stra di, bd sung mdt s& diéu ctia Luat Cdn bo, cong chitc va Luat Vién chirc
nam 2019.

19Xem thém di€ém b khodn 1 va diém a khodn 2 Piéu 1 Nghi dinh s& 138/2020/ND-CP ngay 27/11/2020 ctia Chinh
phti quy dinh vé tuyén dung, st dung va quin ly cong chrc.

'Kho#n 1 va khodn 3 Piéu 4 Luat C4n bo, cong chitc nim 2008.

2Xem thém Phu luc 1 Danh sdch cong chitc, vién chic da diéu kién, tiéu chuidn va chua di diéu kién, tiéu
chuén; thdi gian, dia diém thi nAng ngach cong chifc, thing hang vién chitc hanh chinh 1én chuyén vién chinh
nim 2021 (Ban hanh kém theo Thong béo s6 261/TB-HPDTNNTH ngay 19/11/2021 ctia Hoi ddng thi nang ngach,
thing hang tinh Lao Cai); Danh sich k&t qud chim thi ning ngach cong chic, thing hang chitc danh nghé
nghiép vién chic hanh chinh 1én ngach chuyén vién chinh nim 2023 tinh Thdi Nguyén (Ban hanh kém theo
Thong bdo s6 177/TB-HPT ngay 28/11/2023 ctia Hoi dong thi ning ngach cong chiic, thing hang chitc danh nghé
nghiép vién chic hanh chinh I€n ngach chuyén vién chinh nam 2023 tinh Thai Nguyén);...

13Xem thém diém d khodn 1 Piéu 18 Nghi dinh sd 138/2020/ND-CP ngay 27/11/2020 ctia Chinh phi quy dinh
vé tuyén dung, st dung va quan ly cdng chifc.

14Xem thém khodn 1 Piéu 7, Piéu 13, Piéu 24, Diéu 29, Pié¢u 30 Nghi dinh s& 33/2023/NP-CP.

15Xem thém Diéu 3 Nghi dinh s& 32/2021/ND-CP ngay 29/3/2021 ctia Chinh phti Quy dinh chi ti€t va bién phap
thi hanh Nghi quyét s6 97/2019/QH14 ngay 27/11/2019 ctia Qudc hoi vé thi diém t3 chitc md hinh chinh quyén
dd thi tai thanh pho Ha Noi; Piéu 3 Nghi dinh s& 33/2021/NP-CP ngay 29/3/2021 ctia Chinh phii Quy dinh chi
ti€t va bién phdp thi hanh Nghi quy&t s& 131/2020/QH14 ngay 16/11/2020 ctia Qudc hoi vé t8 chiic chinh quyén
do thi tai thanh phd Ha Noi; Piéu 3 Nghi dinh s 34/2021/ND-CP ngay 29/3/2021 ctia Chinh phii Quy dinh chi
ti€t va bién phap thi hanh Nghi quy&t s6 119/2020/QH14 ngay 19/6/2020 ctia Qudc hoi vé thi di€m t3 chic mo
hinh chinh quyén d6 thi vd mot s& cd ché, chinh sich dic thii phdt trién thanh phd Pa Néng.
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TO COMMUNE-LEVEL OFFICIALS
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ABSTRACT:

This paper analyzed the current regulations on commune-level civil servants and pointed out
some problems with the enforcement of these regulations. Based on the paper’s findings, some
recommendations were made to uniformly determine commune-level public officials and solve
issues about their recruitment and salaries. This paper is expected to contribute to improving
regulations relating to commune-level civil servants.

Keywords: commune-level public officials, commune-level civil servants, commune-level

officials and civil servants.
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