LUAT

MOT SO BAT CAP TRONG
QUY PINH CUA PHAP LUAT VE MIEN TRU
TRACH NHIEM BOI THUONG THIET HAI DO
VI PHAM HGP PONG MUA BAN HANG HOA

® PHAM MINH QUOC

TOM TAT:

Mién trif trach nhiém bdi thudng thiét hai (TN BTTH) do vi pham hgp ddng mua ban hang h6a
(Hb MBHH) 1a viéc bén c¢6 hanh vi vi pham HP MBHH (bén ban hodc bén mua) khong phéi chiu
trich nhiém boi thudng nhitng tdn thi't giy ra (thyc t& va truc ti€p) néu chitng minh dugc minh & vao
céc trudng hgp do cdc bén da thda thuan trong hgp dong hodc do phdp luat da cé quy dinh. Phap luat
Viét Nam di c6 nhitng quy dinh khung vé van dé nay, tuy nhién con thi€u tinh ddng bo, cin dugc bd
sung hoan thién, nhiim tao diéu kién thuan 1¢i cho viéc 4p dung va bdo vé Idi ich clia cdc bén trong
HP MBHH. Bai vi€t nay néu ra ban chat phap Iy vé trach nhiém BTTH do vi pham HP MBHH,
khdi niém vé mién trlt trach nhiém BTTH do vi pham HDMBHH, dong thdi néu ra nhitng bat cap
va ki&n nghi nhim hoan thién phap luat vé mién trir trich nhiém BTTH do vi pham HD MBHH.

Tu khéa: bdi thudng thiét hai, mién trir trach nhiém, hgp ddong mua ban hang héa.

1. Dit vin dé

Mién trir trach nhiém bdi thudng thiét hai
(BTTH) khi vi pham hgp ddng 12 mot ché dinh phap
ly khong chi 4nh hudng d&€n quyén va Idi ich hdp
phdp clia cdc bén tryc ti€p tham gia hop dong ma
con gép phan tao di€u kién thuin 1gi cho viéc
phong ngira dy ki€n cdc rli ro phdp 1y trong hoat
dong thuong mai trong nuéc va qudc t&. Viéc thi€u
tinh th6ng nhat giita luat chuyén nganh va luat dan
su trong nudc, gitta phdp ludt trong nuc va cic
dinh ché& phap ly qudc t€ ma Viét Nam da gia nhap
s& khi€én viéc dp dung cdc trudng hgp mién trir
trach nhiém BTTH do vi pham hgp dong néi chung
con gip nhiéu khé khan. Nhim lam sing td cdc
khia canh phdp 1y clia vAn dé mién trir trach nhiém

BTTH do vi pham hgp dong mua ban hang h6a (HD
MBHH), mot s6 ndi dung nghién citu sé dudc dé
cAp trong bai viét nay, gdbm: Ban chat phép ly clia
trdch nhiém BTTH do vi pham HD MBHH; Quan
niém vé mién trir trach nhiém BTTH khi c6 su vi
pham HP MBHH; Nhitng bat cap va ki€n nghi
nhdm hoan thién phdp luat vé& mién trir trach nhiém
BTTH do vi pham Hb MBHH.

2. Khai quat vé mién trir TN BTTH do vi
pham hgp dong MBHH

2.1. Ban chat phdp Iy ciia TN BTTH do vi pham
HDb MBHH

Trong giao dich hgp dong, vé nguyén tic bén c6
hanh vi vi pham hgp ddng phai chiu trach nhiém do
st vi pham clia minh. Piéu ndy dudc ghi nhin trong
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binh dién phap luat qudc t€ va phap luit trong nudc
(Xem Piéu 36, Biéu 79 - CISG; Piéu 7 - Bo luat
Dan su (BLDS)). Cu thé, BLDS 2015 ¢6 quy dinh:
“C4 nhan, phap nhan phai ty chiu trich nhiém vé
viéc khong thuc hién hodc thuc hién khdong ding
nghia vu dan su” (Khodn 5, Piéu 3 - BLDS). Nhu
vay, theo phap luat Viét Nam, dinh nghia “vi pham
hdp ddng” dugc hi€u 1a “khdng thuc hién hoic thyc
hién khong ding nghia vu ca minh” (Khodn 1,
biéu 302 - BLDS).

Mic di khong tryc ti€p dua ra dinh nghia vé
trach nhiém bdi thudng thiét hai do vi pham hgp
ddng n6i chung va HDMBHH néi riéng, tuy nhién,
khdi niém vé BTTH da dudc phan 4nh trong Luat
Thuong mai (LTM) 2005 nhu sau: “BTTH Ia viéc
bén vi pham bdi thudng nhitng tn tha't do hanh vi
vi pham hgp ddng giy ra cho bén bi vi pham”
(Khodn 1, Piéu 302 - LTM). Du chua c6 quy dinh
cu thé vé TN BTTH 1a gi, xong LTM ciing di chira
3 diéu kién d€ x4c dinh TN BTTH phat sinh khi: (i)
ton tai vi pham hdp dong; (ii)co thiét hai thuc t&;
(iii) hanh vi vi pham hdp dong 12 nguyén nhan truc
ti€p gay ra thiét hai (Piéu 303 - LTM). Pdng luu y
trong quy dinh nay, nha 1am luét c6 dé cap dén yéu
cAu “trl cdc trudng hop mién trach nhiém quy dinh
tai Pi€u 294 cta Luatnay”, TN BTTH sé& phat sinh
khi c6 dl cdc diéu kién vira néu. Piéu nay ciing
chiing td van dé mién trach nhiém néi chung, trong
d6 c6 mién trir TN BTTH da dugc quan tAm trong
phép luat thuong mai.

Trong khoa hoc phédp 1y, mic di c¢6 nhiéu
quan diém khac nhau xung quanh cdch hi€u vé
khai niém TNBTTH do vi pham HDPTM néi
chung va Hb MBHH néi ri€éng, tuy nhié€n, cdc
quan di€ém nay déu c6 su thong nhat khi cho ring:
Hanh vi vi pham HDMBHH ctia cdc bén tham gia
hgp ddng 1a nguyén nhan tryc ti€p din dén viéc
chii thé thuc hién hanh vi vi pham sé& bi 4p dung
mot hodc nhiéu loai ché tai khdc nhau, nhu: budc
thuc hién ding hdp déng, hiy hop dong, phat vi
pham, BTTH, tam ngirng thyc hién hgp ddong,
dinh chi thyc hién hgp ddng... Trong cic loai trach
nhiém phdp Iy ndy, BTTH la loai ch€ tai dugc dp
dung khé phd bi&n. Tir viéc phan tich nhitng quy
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dinh phdp ludt hién hanh (theo BLDS 2015 va
LTM 2005), ddng thdi qua nhitng quan diém hién
nay vé khdi niém TN BTTH do vi pham HP
MBHH, c6 thé tha'y ban chat phdp 1y clia vin dé
TN BTTH do vi pham HPMBHH bao gdm mot s&
ndi ham sau:

Thit nhdt, TN BTTH do vi pham hgp dong
MBHH Ia mét loai trach nhiém tai sdn bdgi 1€ muc
dich chinh clia viéc 4p dung TN BTTH 1a nhim
khoi phuc cic ton thdt ma ngudi bi thiét hai phai
ganh chiu do hanh vi gdy thiét hai gy ra, ma cac
thiét hai @6 hau nhu déu dudc xic dinh bing gid tri
cu thé (gid tri c6 tinh chit tai san).

Thit hai, TNBTTH do vi pham HD MBHH dugc
thuc hién phdi gin lién vdi hoat dong thuong mai
clia thuong nhan va doi tugng cia HD MBHH la
loai hang héa dudc luu thong trén thi trudng theo
quy dinh cta phép luat. O Viet Nam, TN BTTH do
vi pham hgp ddng néi chung di dugc ghi nhan
trong BLDS va dudc cu thé héa trong LTM d€ ap
dung ddi v6i cdc vi pham hop ddng phit sinh trong
hoat dong thuong mai trong d6 bao gom HP
MBHH. Nhu vy, do dic tinh ddc trung cia loai
HD MBHH, phép luat diéu chinh viéc 4p dung TN
BTTH do vi pham hgp ddng MBHH sé& uu tién cho
cac quy dinh cta LTM vé6i tu cach 1a ludt chuyén
nganh, con BLDS dudc coi 1a bd luat chung cho hé
thong luat tu.

Thit ba, TN BTTH do vi pham hgp ddng MBHH
chi phat sinh giita cdc chii thé 1a cdc bén ctia hop
ddng. V6i BTTH ngoai hgp dong, trach nhiém phap
ly dugc ap dung khong chi d8i véi chii thé cé hanh
vi gdy thiét hai ma con c6 thé 4p dung ddi vdi chii
thé khic (ching han nhu: cha me chiu TN BTTH do
con chua di 15 tudi gdy thiét hai; chli s¢ hitu ngudn
nguy hiém chiu BTTH do ngudn nguy hiém thudc
sd hitu cia minh gy ra...). Con v4i trach nhiém TN
BTTH do vi pham HD MBHH, chi thé chiu trach
nhiém phédp ly ludn 13 chi thé dd c6 hanh vi vi
pham hop dong va giy hiu qua thiét hai cho bén
kia clia quan hé hgp dong.

Thit tu, diéu kién 4p dung BTTH do vi pham
HDTM néi chung va HD MBHH néi riéng la
khong cin sy thda thuin truSc. Tuy nhién diéu
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ddng luu y ¢ day 1a trong BLDS, nha lam luét c6
xu huéng phan biét rd hai trudng hgp dp dung
BTTH: (i) trudng hgp 4p dung ché tai BTTH
trong hgp ddng theo thod thuin cla cdc bén trong
hdp ddng (Piéu 418 - BLDS); (ii) trudng hop dp
dung ch& tai BTTH do c6 su vi pham hgp dong
ctia mot bén (Piéu 13, Piéu 360 va Khodn 2 biéu
419 - BLDS). Trong LTM, van &€ TN BTTH do vi
pham hgp dong da dudc nha 1am luat ghi nhan cu
thé tai cdc Piéu 294 (vé cdc trudng hgp mién
trach nhiém bdi thudng), Piéu 302 (vé thiét hai
dudc boi thudng) va Piéu 303 (vé cdc diéu kién
phdt sinh trach nhiém bdi thudng). Theo d6, mot
khi c6 dd 3 y&u t6 1am phét sinh TN BTTH (nhu
dd néu trén) bén vi pham HPDTM ludn phéi chiu
TN BTTH cho bén bi vi pham, k€ ca trong trudng
hdp cdc bén khong c6 thda thuin vé viéc BTTH.
Piéu nay ciing cho thdy 16 sy khdc biét gitta viéc
chiu TN BTTH do vi pham HPTM va viéc chiu
phat vi pham hgp dong. Tuy nhién, khi xem xét
mdi tuong quan gitta BTTH va phat vi pham, c6
thé thay rd sy thi€u nhit quin trong phap luat
Viét Nam gita cdc quy dinh cung loai trong
BLDS 2015 va LTM 2005. Cu th&, BLDS quy
dinh cdc bén trong hgp déng c6 thé thda thuin vé
viéc bén vi pham vira phdi chiu phat vi pham vira
phdi chiu BTTH, hodc chi phdi chiu phat vi pham
ma khong phdi chiu BTTH cung lic (Khoén 2,
Diéu 418 - BLDS). Trong trudng hdp céc bén c6
théa thuin vé phat vi pham nhung khong théa
thuan vé viéc vira phdi chiu phat BTTH thi bén vi
pham chi phéi chiu phat vi pham. Khdc véi
BLDS, LTM quy dinh trudng hgp cdc bén khong
thda thuidn phat vi pham thi bén bi vi pham chi c6
quyén yéu cAu BTTH, con trong trudng hgp cic
bén c6 thda thudn phat vi pham thi bén bi vi
pham c6 quyén 4p dung cd ché tai phat vi pham
va BTTH, tru trudng hgp LTM cé quy dinh khac
(Piéu 307 - LTM).

Thit nam, TNBTTH do vi pham HPMBHH
khong bao gom thiét hai vé danh du, uy tin. Theo
LTM, gid tri BTTH bao gdm gi4 tri tdn thit thuc t€&,
truc ti€p ma bén bi vi pham phdi chiu do bén vi
pham gy ra va khodn Igi truc ti€p ma bén bi vi

pham ding 1& dudc hudng, trong d6 khong bao gdm
thiét hai vé danh du, uy tin. Do d6, thiét hai vé danh
du, uy tin clia thuong nhin khdng dugc bdi thudng
(Khoén 2, Bi€u 302 - LTM).

2.2. Quan ni¢gm vé mién tric TN BTTH do vi
pham HD MBHH

O phuong dién 1y luan, vin d& mién trir trdch
nhiém do vi pham hgp dong néi chung va vi pham
HD MBHH néi riéng dugc dit ra xuit phat tir thuc
t& 1a: qué trinh thuc hién hgp dong khong phai lic
nao cling thudn 16i, sy’ vi pham hgp ddng x3y ra c6
thé bdi nhitng nguyén nhan hoan toan khong c6 16i
ctia chti thé vi pham hgp dong. Phap luat vi vay can
thi€t phdi c6 nhitng quy dinh d€ mién trir trach
nhiém cho nhitng vi pham hop dong ma khong cé
16i. Nguyén tic phdp Iy nay da dudc quan tim ghi
nhin trong phap luat hgp dong ca trén binh dién
phéap luat qudc gia va phap luat qudc t€. Cu thé,
UNCITRAL khi binh luan Diéu 79 clia Cong udc
Vién (CISG) c6 dua ra quan di€ém vé mién trach
nhiém khi vi pham hdp dong mua ban hang héa la
viéc bén vi pham khdng phai chiu trich nhiém vé
viéc khong thuc hién nghia vu cia minh cing nhu
viéc khdc phuc hau qua néu chitng minh dugc minh
khong c6 16i khi khong thuc hién, thyc hién khong
ddy dd cdc nghia vu clia hgp dong.

& Viet Nam, céc cin ct midn trit TN BTTH
khong chi dugc ghi nhdn & BLDS ma con dugc ghi
nhén trong cac luit chuyén nganh. BLDS 2015 ghi
nhdn hai truong hgp khdng phai chiu trach nhiém
dan sy khi bén c6 nghia vu khong thyc hién ding
nghia vu gdm: (i) do su kién bat khd khdng; (ii)
chiing minh dugc nghia vu khong thyc hién dugc la
hoan toan do 18i clia bén ¢6 quyén (Khodn 2, Diéu
351 - BLDS). P&i v6i TN BTTH do vi pham
HDTM néi chung va HDMBHH n6i riéng, LTM
2005 lai ghi nhan 4 nhém cin ¢t mién trir d6 1a: (i)
theo thda thuin clia cic bén trong hdp dong; (ii)
thiét hai xdy ra do sy kién bat kha khang; (iii) thiét
hai x4y ra hoan toan do 16i ctia bén bi vi pham; (iv)
thiét hai x4y ra trong trudng hgp hanh vi vi pham
clia mot bén do thuc hién quyét dinh clia cd quan
quén Iy nha nudc c6 thim quyén ma cic bén khong
thé biét dugc vao thdi diém giao két hop dong
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(Khoan 1, Piéu 294 - LTM). Ngoai ra, LTM ciing
quy dinh 15 nghia vu chiing minh cic trudng hop
mién trich nhiém thudc vé bén vi pham hop ddng
(Khodn 2, Piéu 294 - LTM). Diéu nay c6 thé thay,
nhitng cidn ¢t mién TN BTTH trong LTM 2005 c6
st m& rong va chi ti€t hon so vé6i cdc cin cf chung
trong BLDS 2015. Vi vay, viéc uvu ti€n ap dung luat
chuyén nganh (Luit Thuong mai) khi diéu chinh
cdc quan hé hgp dong thuong mai néi chung va
MBHH néi riéng s& khién cho pham vi 4p dung cic
trudng hdp mién trit TN BTTH do vi pham HP
MBHH dugc ting cudng hon.

Tir nhitng 1ap luan néu trén, c6 thé rit ra khai
niém vé mién trit TN BTTH do vi pham HP MBHH
nhu sau: 1a viéc bén c¢6 hanh vi vi pham HD MBHH
(bén ban hodc bén mua) khdng phai chiu trach
nhiém bdi thudng nhitng tdn that giy ra (thuc t& va
truc ti€p) néu ching minh dugc minh & vao céc
trudng hgp do cdc bén da thda thuén trong hgp
ddng hoic do phap luat di cé quy dinh.

3. Mot so bat cap trong phap luat vé mién trir
TN BTTH do vi pham HD MBHH va ki&€n nghi
nhiam hoan thién

3.1. Lién quan dén cdn cit mién tric TN BTTH
do cdc bén théa thudn trong HD MBHH

Ghi nhan va cu thé héa nguyén tic ton trong ty
do ¥ chi, tu do thda thuin cla cdc bén trong HP,
LTM 2005 cho phép cdc bén tham gia HDTM néi
chung va HD MBHH néi riéng c6 thé thda thuin vé
st mién trr TN BTTH (Khoan 1(a), Piéu 294 -
LTM). Theo d6, néu cidc bén c6 thda thuin vé
nhitng diéu kién nhiim mién trir trach nhiém d6i véi
hanh vi vi pham HP nhung théa man nhitng diéu
kién di ditra va néu khdng vi pham diéu cAm clia
phép luat, khong trdi v6i dao ddc xa hoi thi nhitng
thda thuin nay déu c6 gid tri phap 1y. Tuy nhién,
Diéu 294 néi riéng va LTM 2005 néi chung mdi chi
thé€ hién su cong nhan cin ct mién trach nhiém
phap ly nay khi€n cho bén gay thiét hai thodt trach
nhi¢m ma chua cé sy quy dinh 16 sy vi pham nghia
vu clia bén giy thiét hai la ¢8 y hay vo ¥, su vi
pham d6 c6 phdi 1a vi pham cdc diéu khodn co ban
clia hgp ddng hay khong, su vi pham ndy c¢6 gy ra
hau qud bat 1¢i cho bén thit ba hay khong... Viéc
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chuta quy dinh 16 céc diéu kién cu thé d€ c6 thé xdc
dinh va cdng nhan mdt sy kién nhat dinh ma cic
bén da du ki€n va thda thuan trong hgp ddng 1a cin
¢t mién trir trach nhiém c6 thé khi€n cho cdc bén
tham gia hop déng cé cd hoi 16i dung diéu khodn
mién trit TN BTTH d€ ¢6 y vi pham, giy ra thiét
hai cho bén kia, hodc tao ra nhitng diéu kién bat
binh déng, bit 1¢i cho cdc bén giao két hgp dong
MBHH néiriéng va HDTM néi chung.

Nhu vay, viéc bd sung quy dinh c6 tinh nguyén
tic vé diéu kién d€ cong nhan thda thuin mién trir
trdch nhiém hgp dong giita cdc bén trong LTM
2005 va cdc vian ban huéng din thi hanh (vi du:
diéu kién vé thdi diém tdn tai va thdi han c6 hiéu
Iuc cia loai thda thuin nady (phai ton tai trudc khi
x4y ra vi pham va c6 hiéu lyc d&n thsi diém bén bi
vi pham 4p dung ché€ tai), hoic thda thuan nay chi
dudgc 4p dung n&€u nhu vi pham gay thiét hai khong
phdi I sy ¢80 y vi pham...) s& vira ddm bdo sy tu do
thda thuan giita cdc bén, vira han ché€ viéc mdt bén
16i dung cin ci da théa thuin dé trén trdnh trach
nhiém hgp dong.

3.2. Lién quan dén cdn cii mién tric TN BTTH
do xady ra su ki¢n bét kha khdng

Ca BLDS 2015 va LTM 2005 déu ghi nhan viéc
x4y ra sy kién bat kh khang din dé€n vi pham hgp
ddng thi cht thé vi pham dugc mién trach nhiém.
Tuy nhién, trong 2 vin ban phap 1y quan trong nay
khdi niém “su kién bat kha khdng” dugc quy dinh
coOn sd sai, chua c6 mot quy dinh doc 1ap nao trong
ché& dinh nghia vu va hop ddng vé su kién bat kha
khdng. Mic dit Khoan 1, Piéu 156 - BLDS di chi ra
ring: “Su kién bat kha khang 1a su kién x4y ra mot
cich khach quan khong thé ludng trude duge va
khong thé khic phuc dudc médc du da ap dung moi
bién phdp cin thi€t va khd ning cho phép”, song
day 1a quy dinh lién quan d&n cach xdc dinh thoi
gian khong tinh vao thdi hiéu khdi kién vu an dan
su, thdi hiéu yéu ciu gidi quyét viéc dan sy chit
khong phdi la mdt quy dinh doc 1ap. LTM 2005
ciing khong c6 quy dinh nao dé cap cu thé gitip cho
viéc x4c dinh va cong nhan mot sy kién bat kha
khdng. Tai cdc Diéu 294, 295 va 296 LTM 2005 c6
dé cap truc ti€p hoic gidn ti€p dén van dé& nay, tuy
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nhién, theo hu6éng khi c¢6 su kién bat kha khiang x4y
ra, bén vi pham hgp ddng phdi c6 su thong bio
“ngay” hodc “kip thdi” cho bén kia vé trudng hdp
loai trir trach nhiém, n€u khong thi van phai chiu
trach nhiém bdi thudng thiét hai.

Nhu vay, su 1y gidi vé sy kién bat kha khing
chua thuc sy day di néu trén sé gdy khé khin cho
viéc 4p dung trudng hgp mién trit TN BTTH, bdi 1&
viéc chitng minh c6 ton tai su kién bat kha khing
hay khong dé tir d6 dugc hudng mién trir s& c6 xu
huéng phu thudc vao su chdp nhan clia bén bi vi
pham hodc co quan chiic ndng.

Trén binh dién qudc t&€, ban vé khdi niém “su
kién bat khd khdng - force majeure”, BO nguyén
tic vé Hop ddng thuong mai quoc t&€ cla
UNIDROIT c6 giai thich tai biéu 7.1.7: Viéc mot
bén khong thyc hién nghia vu, dugc mién trir trach
nhiém néu bén dé chitng minh ring viéc khdng
thyc hién d6 12 do mot trd ngai nim ngoai tim kiém
sodt va ring khong thé ky vong mdt cich hgp ly
viéc bén vi pham c6 thé di tinh dén tr ngai d6 vao
thdi diém ky két hop dong hoidc c6 thé tranh hay
khic phuc dugc trd ngai hodc hau qué cia trd ngai
d6. Nhu vy, v6i cdch hiéu nhu di néu cia
UNIDROIT vé “su kién bat khd khdng” gin lién
v6i viéc mién trif trach nhiém do vi pham hgp dong,
c6 thé thay cach gidi thich tai Piéu 156 - BLDS la
kh4 tuong dong. Tuy nhién, d€ thuin tién cho viéc
4p dung cin c mién trif trach nhiém nay, BLDS va
LTM can phai c6 nhitng quy dinh doc lap dua ra
khdi niém va cdc diéu kién dé cdng nhan “sy kién
bat kh4 khang”. Cu thé, cAn phai lam sdng t trong
phép luit cdc tiéu chuidn xdc dinh vé sy kién bat
kh4 khéng, gbm:

+ Xac dinh ro thé nao 13 nhitng “tr§ ngai”
khéach quan, nim ngoai pham vi ki€ém soét clia bén
vi pham hgp déng nhu: cac thim hoa thién nhién:
dong dat, song than, 1 lut, sat 1§ dit.; ciac bién
dodng xa hoi: dinh cong, bao loan, chién tranh...; va
cdc hi€ém hoa khic do tw nhién gy ra.

+ Xdéc dinh dudc tinh hgdp 1y (reasonable) trong
viéc c6 thé hay khong thé du dodn trudc dugc
nhitng trd ngai khdch quan thudc sy kién bat kha
khing. Trong tiing quan hé HD MBHH cu thé,

viéc xdc dinh ndng luc ddnh gid xem xét (ludng
trudc) mot sy kién c6 xdy ra hay khong can duge
x€ét tr vi tri cia mdt thuong nhian (ngusi mua/
ngudi ban) binh thudng chd khdong phai mot
chuyén gia chuyén siu.

+ X4c dinh dugc tinh tt y&u khach quan ctia hau
qua thiét hai do “su kién bat kha khang” d€ lai.
Diéu nay doi hdi bén vi pham di st dung hét cic
bién phdp cin thi€t nhung ciing khong thé ngin
ngira, phong chong ciing nhu han ch€ thiét hai xay
ra. Tuy nhién, n€u nhu bén vi pham khdng thuc
hién cac bién phap cin thi€t @€ khic phuc hiau qua
nhung chitng minh dugc di c6 hanh dong vin
khong thé khic phuc dugce hiu qua thi xem nhu da
thda min diéu kién nay.

3.3. Lién quan dén cdn cit mién tric TN BTTH
do hanh vivi pham hoan toan do 16i ciia bén kia

Thuc t& cho thdy, viéc thyc hién ding nghia vu
khong chi phu thudc vao y chi ctia bén ¢6 nghia vu,
trong nhiéu trudng hgp diéu nay con phu thude vio
su hgp tdc va thién chi clia bén c6 quyén trong viéc
hd trg hoic tao diéu kién thuin Igi cho bén ¢ nghia
vu hoan thinh nghia vu trong hgp ddng. Trong phép
luat Viét Nam, cd BLDS 2015 va LTM 2005 déu
ghi nhan viéc bén vi pham dugc mién trir trach
nhiém khi hanh vi vi pham cia mdt bén hoan toan
do 158i cta bén kia (Khoan 3, Piéu 351 - BLDS;
Khoan 1(c), Piéu 294 - LTM). Tuy nhién, hi€én nay
phép ludt Viét Nam chua cé quy dinh nao ghi nhan
trudng hgp mién trirt TN BTTH khi sy vi pham 1a do
16i ctia bén thit ba.

Trong cic HD MBHH qudc t€ c6 thé nhan thdy,
Cong u6c Vién 1980 (CISG) c6 ghi nhdn cin c xdc
dinh mién trach nhiém do vi pham hdp dong lién
quan dén sy vi pham ctia bén thit ba (Khoan 2, Piéu
79 - CISG). Theo d6, bén vi pham nghia vu trong
hgp ddng MBHH sé& dudc mién trir trach nhiém véi
bén bi vi pham né€u nhu sy vi pham nghia vu nay 1a
do ngudi tht ba ma bén nay “thué thuc hién toan
phan hay mdt phan hgp ddng” gip su kién bat kha
khidng va thda man nhitng diéu kién cu thé dugc
néu ra tai Piéu 79 ctia Cong uSc nay. So véi CISG,
phdp luat Viét Nam khong quy dinh trudng hgp
mién trach nhiém do 16i clia bén tht ba. Cho dén
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nay, Viét Nam da chinh thitc gia nhap Cong uGc
CISG, vi vay viéc bd sung quy dinh vé cin ctt mién
trdch nhi€ém cho bén vi pham do nguGi tht ba c6
quan hé hgp ddng véi bén vi pham gip bat kha
khidng trong LTM 12 cin thi€t nhim ddp Gng su
tuong thich véi thuc tién va thong 1& quoc t€.

3.4. Lién quan dén cdn cit loai trit trach nhi¢m
boi thuong thigt hai do phdi thuc hié¢n quyét dinh
ciia cdc co quan nha nudc cé tham quyén

Theo LMT 2005, viéc mién trit TN BTTH khi ¢6
su vi pham HD MBHH sé& dugc ap dung khi hanh vi
vi pham clia mdt bén la do thuc hién quyét dinh cia
cd quan quan ly nha nudc c6 thim quyén, ma tai
thdi diém giao k&t hgp ddng “cic bén khong thé
biét” viéc c6 quyét dinh do.

Lién quan dé&n trudng hgp duge mién trir do thi
hanh quyét dinh clia cd quan quin 1y nha nudc c6
thAim quyén, c6 thé thay, hién nay cd BLDS va
LTM chua c6 quy dinh rd loai quyét dinh nao, &
cAp dd ndo da diéu kién 1a cin c phap ly dé dp
dung mién trr. Bén canh d6, cd BLDS va LTM

TAILIEU THAM KHAO:

ciing chua tinh dén trudng hop su vi pham hdp
ddng 12 do bén vi pham da phdi thi hanh quyé&t
dinh clia co quan nha nudc cé thim quyén, song
ban than quyét dinh clia co quan nha nudc nay lai
trdi phdp ludt hoic khong ding thim quyén.
Trong trudng hdp nay, bén vi pham hgp ddng cé
dugc mién TN BTTH cho bén kia hay khong?
Trach nhiém cla cd quan nha nudc khi ra céc
quy&t dinh khong chuin khi€n cho cic bén trong
quan hé hgp ddng bi thiét hai dugc xdc dinh nhu
th& nao? Nhu vay, viéc cd quan quin 1y nha nudc
nén bu dip mot phﬁn hodc thim chi toan bd thiét
hai cho bén bi vi pham trong trudng hop cu thé
nay can dugc ditra, bsi 1€ ¢4 bén vi pham va bén
bi vi pham déu khong c6 13i trong viéc vi pham
hgp ddng. Vi vay, viéc bd sung cic quy dinh loai
nay trong phap ludt din sy va thuong mai 1a cin
thi€t, nhim bdo vé quyén 1gi clia cdc bén trong
hdp ddng ciing nhu ning cao trach nhiém clia cdc
cd quan quin Iy nha nuéc c6 thim quyén trong
viéc ban hanh c4dc quy€t dinh cia minh W
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SOME INADEQUACIES IN VIETNAMESE LAW
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OF DAMAGES FOR THE BREACH OF GOODS SALE
AND PURCHASE CONTRACT
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ABSTRACT:

Exemption from liability for compensation for damages due to breach of the goods sale and
purchase contract means that the party who violates the contract (seller or buyer) is not
responsible for compensating for damages caused actually and directly if it can be proven that it is
in the cases agreed upon by the parties in the contract or prescribed by law. Vietnamese law
already has a legal framework with regulations on this issue. However, these regulations are still
uniform, and it is necessary to supplement and improve these regulations to create favorable
conditions for application and protect the interests of the parties in the goods sale and purchase
contract. This paper outlined the legal nature of liability for compensation due to violation of the
sale and purchase contract and the concept of exemption from liability for compensation due to
violation of the goods sale and purchase contract. Based on the paper’s findings, some
recommendations were made to improve regulations on the exemption from liability for
compensation for damages due to breach of the goods sale and purchase contract.

Keywords: compensation for damages, liability exemption, goods purchase and sale contract.
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