TAP CHi CONG THUONG

KIEM TRA, GIAM SAT
CUA HEE THONG CHINH TRI NHAM
PAU TRANH PHONG, CHONG THAM NHUNG

® TRAN TUGNG THUY

TOM TAT:

Tham nhiing xuét hién & moi ndi, 4nh hudng rit 16n d&€n sy phat trién cla tirng qudc gia, XAm

pham dé&n quyén tu do, din chd v ti€n bo xa hoi. Phong, chdng tham nhiing 12 yéu cAu dit ra ddi
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vGi moi quoc gia, moi dan tdc. Bai viét phan tich vé hoat dong ki€m tra, gidm sat ciia hé thong chinh

tri nhiim d4u tranh phong, chdng tham nhiing, ddng thdi dé xuit huéng hoan thién.

Tir khéa: ki€m tra, gidm sat, hé thong chinh tri, phong, chdng tham nhiing.

1. Nhan thiic vé tham nhiing

Tham nhiing 12 mot van dé lich stt, n6 xuét hién
rat sém tir khi c6 su phan chia quyén luc va hinh
thanh nha nuéc.

Theo T& chitc Minh bach Thé gi6i, tham nhiing
12 hanh vi “ciia nguoi lam dung chitc vu, quyén han,
hodic c6'y lam trdi phdp ludt dé phuc vu cho lgi ich
cd nhan”'. Ngan hang Th& gi6i cho ring tham
nhiing 12 “sw lam dung chitc vu céng dé e loi”>.
Trong khi d6, khoan 1 Diéu 3 Luat Phong, chong
tham nhiing ndm 2018 thi “Tham nhiing la hanh vi
ciia nguoi c¢é chitc vy, quyén han da loi dung chitc
vu, quyén han dé vi vu loi”.

Viéc dua ra mot khdi niém chinh x4c vé tham
nhiing c6 y nghia rit quan trong d€ xdc dinh ding
tinh chit va mifc d6 nguy hi€m ctia hanh vi tham
nhiing, tao co s cin thi€t cho hoat dong ddu tranh
d&u tranh phong, chdng tham nhiing (PCTN) mot
cach c6 hiéu qua. Theo d6, tham nhiing la hanh vi
trdi phdp ludt ciia nguoi cé chitc vu, quyén han hodic
duoc giao thuc hién cong vu, nhi¢m vu nhung da loi
dung chitc vu, quyén han hodc céng vy, nhi¢m vu do
dé vu loi cd nhan, lam thiét hai hodc de doa gdy
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thiét hai dén loi ich ciia nha nudc, quyén va loi ich
hop phdp ciia t6 chitc, cd nhan.

Hanh vi tham nhiing c6 céc dic diém sau day:

Thit nhdt, chi thé clia tham nhiing 12 ngudi c6
chifc vu, quyén han hoic dugc giao cong vu, nhiém
vu nhung di 1¢i dung chiic vu, quyén han hoic
cong vy, nhi¢m vu dé dé vu Igi.

Thit hai, khich thé cla tham nhiing 13 nhitng
quan hé xa hoi dugc phap luat bao vé, thé hién &
cdc Igi ich vat chat, phi vat chAt ma chii thé tham
nhiing huéng téi.

Thit ba, 15i clia ngudi thyc hién hanh vi tham
nhiing 12 16i ¢8 ¥, c6 dong cd vu 1gi.

Thit tu, tham nhiing 14 hanh vi trdi phdp luit ca
ngudi c6 chic vu, quyén han, dugc thé hién bing
hanh dong hay khong hanh dong. Hanh dong & day
thudng 12 viéc ngudi cé chifc vu, quyén han khong
thuc hién ding yéu ciu, giéi han ma phép luit cho
phép; khong hanh dong thudng l1a khong thuc hién
chuc trach, nhiém vu dudc giao.

Cudi ciing, hdu qué cla tham nhiing 1a sy thiét
hai hodc de doa gy thiét hai Igi ich cia Nha nudc,
quyén va 1¢i ich hgp phép ciia tS chifc, cd nhan.
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2. Pau tranh phong, chéng tham nhiing - T
“Y Pang d&€n long dan”

DPau tranh v4i tham nhiing 12 nhiém vu quan
trong ctia Pédng va Nha nudc. Cac van ban quan
trong clla Pang qua cdc thdi k¥ ludn nhadn manh
tAm quan trong clia cong tic phong, chdng tham
nhiing trong viéc duy tri ky ludt cia Pang. Cuong
linh xay dung dat nudc trong thdi ky qud do 1én Chi
nghia xa hoi (b8 sung, phét trién nam 2011) ciing
khéng dinh tham nhiing 12 mot trong nhitng nguy co
4nh hudng nghiém trong dén sy ton vong ctia Nha
nuGc. Theo d6, Cudng linh c¢6 néu: “su nghiép cdch
mang la ciia nhdn ddn, do nhdn déan va vi nhédn dan.
Chinh nhan déan la nguoi lam nén nhiing thdng loi
lich sit. Quan liéu, tham nhiing, xa roi nhdn dan sé
dén dén nhitng ton thdt khon luong doi voi van ménh
cia ddt nudc, cia ché dé xa hoi chii nghia va ciia
Pdng”3. Chinh vi vay, Vin kién DPai hoi Pai biéu
toan qudc 1an thit XI xdc dinh: “Thuc hién kién tri,
kien quyét, ¢6 hiéu qud cudc ddu tranh PCTN.
Trong do, viéc hoan thién thé ché, ludt phdp la van
dé rdt quan trong”*. Vin kién Pai hoi Pai bi€u toan
qudc 1an thi XIII ctia Pang thing thin thira nhan:
“Tham nhiing, lang phi trén mét s6 linh vuc, dia ban
van con nghiém trong, phiic tap, vdi nhitng biéu hién
ngay cang tinh vi, gdy biic xiic trong xda hoi. Tham
nhiing van la mot trong nhitng nguy co de doa su ton
vong ciia Pdng va ché' dé ta””.

Nhim tao nén tdng phap 1y cho cudc dau tranh
nhiéu khé khin, thich thic Ay, Piéu 8 Hién phap
ndm 2013 quy dinh: “Cdc co quan nha nudc, cdan b,
cong chiic, vién chiic phdi téon trong Nhan ddn, tdn
tuy phuc vu Nhan dan, lién hé chdt ché voi Nhan
ddn, ling nghe ¥ kién va chiu sw gidm sdt ciia Nhan
dan; kién quyét ddu tranh chong tham nhiing, lang
phi va moi biéu hién quan liéu, hdch dich, cia
quyén”. Do d6, van dé c6 tinh thyc tién quan trong
dit ra 1a phai ting cudng cong tic ki€m tra, gidm
sat trong thyc thi chinh sach, phdp luat vé PCTN.

3. Nhan dién cong tac ki€m tra, giam sat ctia
hé théng chinh tri nhiim diu tranh phong, chong
tham nhiing

3.1. Cong tdc kiém tra ciia Pang

Diéu 4 Hi€n phdp nim 2013 quy dinh: “Ddng
Cong san Viét Nam la luc lugng lanh dao nha

nudc, lanh dao xa hoi”. Pang lanh dao nha nudc
tru6c hét bing cac nghi quyét ciia minh. Sau khi
da thong qua cdc nghi quyét, trong tAm clia Pang
chuyén sang ki€m tra viéc thuc hién®. Piéu 30
Diéu 1& Pang quy dinh: “Kiém tra la chitc ndng
lanh dao ciia Pdng. T chitc Ddng phdi tién hanh
cong tdc kiém tra. T chitc Pdng, ddng vién chiu
su kiém tra ciia Pdng. Cép ity Pdng lanh dao cong
tdc kiém tra va té chicc thuc hién nhiém vu kiém tra
cdc té chitc Pdng, ddng vién chdp hanh Cuong linh
chinh tri, Piéu ¢ Pdng, nghi quyét, chi thi ciia
Ddng”. Nhu vay, kiém tra ctia Pang 1a viéc cic to
chiic Pang theo doi, xem xét, dinh gid hoat dong
nhim kip thdi tic dong dé€ cap 1y, t6 chic Ping
cAp dudi va ddng vién dudc ki€m tra chip hanh
nghiém chinh Cuong linh chinh tri, Piéu 1& Pdng,
chd truong, nghi quyét, chi thi, quy dinh cia
DPang’. C6 thé thiy, chii thé ki€m tra ciia Pang 12
t6 chitc Pang, con d6i tuong ki€m tra 1a t8 chic
DPéng cip du6i va ddng vién. Pham vi gidm sdt
ctia Pang 13 tit cd cdc hoat dong clia t& chic
Ping va ding vién trong hé thdng chinh tri. Vi
Pang lanh dao toan dién, ki€ém tra truc ti€p va
tuyét ddi nén hoat dong kiém tra ctia Pang thudc
loai phuong thitc chung dam bdo ky cuong va ky
luét trong quan 1y nha nudc®.

Trong hoat dong kiém tra, Pang dic biét quan
tam ki€m tra viéc thuc hién cong tdc dau tranh
PCTN thé hién qua nhitng nghi quy&t, chi thi quan
trong®. Trén co s& d6, cAp Gy Pdng lanh dao cédc
cd quan nha nudc thyc hién nghiém tic chd
truong, dudng 16i clia Pdng va phép luat clia nha
nudc vé dau tranh PCTN. Bén canh dé6, cic td
chitic Pdng thudng xuyén kiém tra cong tic diu
tranh PCTN dé kip thdi chi ra nhitng sai pham,
khuyé&t diém, han ch& trong thuc thi chinh sich,
phdp luatlién quan d&€n van dé nay. K&t qui ki€m
tra dugc thong bdo cho ngudi lanh dao clia co
quan bi kiém tra va cd quan cdp trén clia co quan
bi ki€m tra bi€t. Trudng hdp can thi€t c6 thé
chuyén sang ki€m tra ddu hiéu vi pham va 4p
dung bién phép ky luat Pdng (n€u két luan ¢6 sai
pham). Phuong phap tic dong trong cong tic ki€m
tra cia Pang tuy khong mang tinh phdp 1y va
quyén Iyc nha nude nhung hiéu luc thyc t&€ rat 16n.
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Tuy nhién, cong tdc kiém tra cia Pang hién nay
van con nhitng han ch€& nhit dinh nhu: nhan thitc
ctia t6 chifc Pang va ddng vién vé cong tic ki€m tra
chua cao, van mang tinh hinh thitc. Thyc t&, nhiém
vu kiém tra dugc “giao hdn” cho ny ban kiém tra,
can bo 1am cong tac ki€m tra. Tir 46 din dén tinh
trang nhitng chi thé nay khong kiém tra xué bdi doi
tugng bi ki€m tra rit dong ddo va da dang. Thyc
trang hoat dong ki€m tra ctia Pang vain con c6 biéu
hién né tranh, chwa manh dan chi ra nhitng thi€u
s6t, khuyét diém cta d6i tuong bi kiém tra dé kip
thdi sita chita, khic phuc khuyé&t diém. Bén canh
do, cong tac ki€m tra cta Pang chua thuc su dua
vao quan chiing nhan dan, chua c6 cd ché thich hdp
thu hit cdc doan thé, cdc t8 chic chinh tri xa hoi va
nhin din tham gia ki€m tra, gidm sit t5 chifc ddng
va dang vién'®. Vi 1& d6, hiéu qua va chat lugng
phong ngira vi pham lién quan d&én tham nhiing
chua cao.

3.2. Gidm sdt, kiém tra trong ndi tai bp mdy
nha nudc

DAy 1a hoat dong gidm sit mang tinh quyén luc
nha nudc, bao gdm: i. hoat dong gidm st clia cic
cd quan dan ctr (Qudc hoi, Hoi ddong nhian din) doi
vdi cdc co quan nha nuSc trong cong tdc diu tranh
PCTN; ii. cOng tac kiém tra cia co quan nha nudc
cAp trén d6i v6i co quan nha nudc cAp dudi trong
cong tac dau tranh PCTN.

Theo Hién phdp nim 2013, Qudc hdi c6 quyén
gidm st t6i cao doi vdi toan bd hoat dong clia Nha
nudc. TAt nhién, quyén gidm sit tdi cao clia Qudc
hoi di bao gdm ca gidm sit d6i v6i cong tic diu
tranh PCTN cda cdc cd quan nha nudc. Quoc hdi
thuc hién chtic ning gidm sat ciia minh thdng qua
ny ban Thudng vu Qudc hdi, Hoi dong dan tdc, cac
Uy ban ctia Qudc hoi va dai bi€u Quéc hoi. Hinh
thitc gidm sdt cd ban ctia Qudc hodi d6i v6i cong tdc
dau tranh PCTN 12 xem xét bdo c4o, chit van va clt
doan gidm sat thuc t€.

0 dia phuong, Hoi dong nhan dan céc cip thuc
hién quyén gidm sit doi v6i hoat ddng cia ﬁy ban
nhin din trong viéc tuén thi cac quy dinh phép luat
vé diu tranh PCTN!!, Bén canh d6, mot trong
nhitng tiéu chudn quan trong ctia Pai bi€u Hoi dong
nhéan din dugc quy dinh trong Luat T8 chiic Chinh
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quyén dia phudng nim 2015 (dudc sira ddi, bd sung
nim 2019) 1a “cé bdn linh, kién quyét ddu tranh
chong tham nhiing” (Piéu 7).

Ngoai hoat ddng gidm sit clia cidc cd quan dan
ctr, con c6 hoat dong kiém tra clia cd quan nha nudc
cap trén doi véi co quan nha nudc cAp dudi trong bd
may nha nudc. Céc hoat dong kiém tra, gidm sat
dudc thuc hién mot cdch thudng xuyén, mang lai
hiéu qua cao cho cong cudc dau tranh PCTN. Tuy
nhién, viéc kiém tra, gidm sat mang tinh ndi bd ctia
nha nudc van ton tai nhidu bat cip. Cu thé:

Déi vdi gidm sdt cong tdc dau tranh PCTN, hoat
dong nay dugc trao cho hiu hét cic co quan clia
Qudc hdi, ciac Poan dai biéu Qudc hdi va Pai biéu
Qudc hdi nhung vin dudc danh gid 1a khau yéu
nhat trong viéc thuc hién chifc ning gidm sit cia
Qudc hodi'2 Hién nay, phdp ludt vin chua quy dinh
cu thé cho bat cif mot cd quan nio ctia Qudc hoi
phu trach chinh viéc gidm sit d6i véi cong tic dau
tranh PCTN. Viéc “dan trdi” giao cho Qudc hdi, Uy
ban thudng vu Qudc hoi, Hoi ddng dan toc, cac Uy
ban ctia Quéc hoi, Poan dai biéu Quéc hoi, dai
biéu Qudc hdi gidm st cong tac PCTN di din d&n
tinh trang thi€u ving mot ddu mdi chuyén trach
thuc hién cong tic nay. Thuc t€ cong tic PCTN do
rit nhiéu chi thé ¢6 thim quyén dam trach nhung
khong c6 mot ddu mdi chi tri. Piéu nay din dén
tinh trang ling ting, chong chéo trong gidm sit,
tinh trang “quén” x{ 1y céc ki€n nghi sau két qua
gidm sdt cling thudng xuyén xay ra's.

Tuong tu, & dia phuong, gidm sat cong tic PCTN
dugc giao cho Hoi ddng nhan din va cédc dai biéu
Hoi ddng nhan dan thyc hién. Tuy nhién, chua cé
co quan dugc giao nhiém vu gidm sat mdt cach doc
lap va chuyén nghiép d6i v6i cong tdic PCTN. Vi
vay, viéc gidm sat cong tic PCTN chua tdp trung,
gid tri c4dc ki€n nghi c6 dudc tir két qua hoat dong
gidm sit khong cao. Viéc xem xét, ti€p thu, gidi
quyét cdc ki€n nghi va trd 1i c4c ki€n nghi clia cd
quan gidm sat cling tir d6 trd nén chua nghiém tic.

Poi véi kiém tra cong tac ddu tranh PCTN, hoat
dong nay dugc trao cho hau hét cic co quan nha
nu6e. Ngoai cong tic kiém tra, cic cd quan nha
nu6e con cd trach nhiém ty kiém tra nhim kip thdi
phat hién, ngin chian, x& Iy hanh vi tham nhiing
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trong chinh cd quan ctia hé thong nha nudc. Tuy
nhién, kiém tra cong tdc dau tranh PCTN c6 nhugc
diém 12 dé din dén sy thda hiép, di hoa vi quy, bao
che nhau va k&t qué thudng mang tinh rin de, nhic
nhd hon 13 quy két trdch nhiém. Hién nay, viéc
gidm sat clia co quan nha nuSc cap trén doi véi co
quan nha nudc cip dudi dang boc 16 qui nhiéu bat
cdp nhu sy dung dudng, bao che, mat dan chd, co
ch& tu kiém tra clia cdc cd quan nha nudc ciing chua
that sy hiéu qua.

3.3. Gidm sdt ciia Mdt trgn Té quoc Viét Nam
va cdc to chiic thanh vién

Giam sat cha Mit train TS qudc Viét Nam
(MTTQVN) va cic td chitc thanh vién d6i v6i cong
tdc ddu tranh PCTN 12 hinh thitc gidm sdt mang tinh
xa hoi. Trong thdi gian qua, gidm sit cua
MTTQVN va cdc t6 chifc thanh vién d6i vdi cong
tdc ddu tranh PCTN dudc ti€n hanh tuwong ddi hiéu
qua, tir d6 bdo ddm cho cdc quy dinh phdp luit lién
quan d&n diu tranh PCTN dudc tuan thii mot cdch
nghi€ém minh.

V& mit ly luan, gidm sit xa hoi cia MTTQVN
va céc td chifc thanh vién cling v6i gidm sit, kiém
tra trong ndi tai cd quan nha nudc va gidm sét clia
Pang tao thanh mot hé thong kiém tra, gidm sat
nhiéu ting nic, gin b6 chit ché ddi v6i cong tic
d4u tranh PCTN. N&u nhu kiém tra, gidm sit ctia
cdc cd quan nhd nu6c mang tinh quyén luc nha
nu6e thi gidm sat cia MTTQVN va céc t8 chiic
thanh vién chi mang tinh “theo doi, phat hién va
ki€n nghi”. Tuy viy, theo ddnh gid clia nhiéu
chuyén gia phdp ly, gidm sat cita MTTQVN va cac
t6 chifc thanh vién néi chung va gidm sit cong tic
ddu tranh PCTN néi riéng 12 mot bd sung, hoan
thién d6i v6i gidm sat mang tinh chat nha nudc, tir
d6 bao ddm cho viéc gidm sat khach quan, toan
dién va hiéu qué hon'.

Giam satcia MTTQVN la mot quyén mang tinh
hi€n dinh theo Piéu 9, Hi€n phdp nim 2013. Trén
cd s§ d6, Nha nudc thé ché héa quyén gidm sit clia
MTTQVN trén nhiéu linh vurc, trong d6 c6 gidm sat
thi hanh phép luat vé PCTN®. Gidm sit cla
MTTQVN va cic t6 chitc thanh vién 1a khdch quan,
mang stic manh cong ddng nén c6 stic lan tda manh
mé. Do d6, n€u gidm sit cia MTTQVN va céc to

chifc thanh vién ddi véi cong tic diu tranh PCTN
dugc thuc hién hiéu qui s& gép phan diy lui t&
tham nhiing.

Tuy nhién, bén canh nhitng k&t qua dat dugc,
giam sit cia MTTQVN va cédc S chifc thanh vién
con nhiéu bat cip, tir d6 1am gidm hiéu qué cia mo
hinh gidm s4t quan trong nay. Cu thé:

Mot la, y tudng trao quyén gidm sdt cong tic
dau tranh PCTN cho MTTQVN va cdc thanh vién
12 mdt chl truong t8t. Tuy nhién, trén thuc t€, hoat
dong giam sat clia cic chii thé nay vAn mang ning
tinh hinh thic'. Tir d6, khong phat huy duge hiéu
qud clia cong tac ddu tranh PCTN.

Hai la, hoat ddng gidm sat cia MTTQVN va céc
t6 chiic thanh vién chi méi dirng lai & viéc tuyén
truyén, van dong, ti€p nhian don thu t6 c4o hanh vi
tham nhiing, ling phi, ddng thdi chuyén don thu,
theo doi, don doc, ki€n nghi gidi quyét... TAt c4 hoat
dong d6, ké ca ki€n nghi ciing chua dudc cic chi
thé c6 thim quyén gidi quyét ti€p thu, phan hdi
ding mic. Nhiéu ki€n nghi cia MTTQVN va cic
t6 chifc thanh vién rat chinh x4c, rit hgp Iy nhung bi
roi vao “quén ling”, khong nhan dudc bat ky su
phan hdi ndo clia cdc cd quan hitu trach!”. Vi vay,
hiéu Iyc phap 1y va hiéu qud gidm sit cong tic dau
tranh PCTN ctia MTTQVN va céc t§ chic thanh
vién khdng dat dudc yéu cau, mong mudn ma phép
luat dé ra.

4. Kién nghi hoan thié¢n

Thit nhdt, d6i v6i kiém tra cia Pang, can tap
trung ning cao nhin thifc ctia t6 chitc Pang va ddng
vién vé cong tic ki€m tra, phdt huy tinh chd dong,
khidc phuc tinh hinh thifc. Trong cong tdc diu tranh
PCTN, cin ting cudng vai trd clia cAp dy trong hoat
dong kiém tra, khic phuc tinh trang “ddn hét” cong
tac ki€m tra cho ny ban kiém tra.

Thit hai, luAt héa vai trd ki€m tra ciia Pang doi
vdi cong tdc ddu tranh PCTN. V& 1au dai cAn xdy
dung va ban hanh Luat vé kiém tra, gidm st
chung diéu chinh cd hé thong ki€m tra gidm sit
hi€én hanh, trong dé quy dinh cu thé vé thi tuc,
hinh thic, phuong phap, co ch€ phdi hgp ki€m tra,
giam sdt... ddi vdi titng loai hinh kiém tra, gidm
sat. Piéu nay khic phuc dugc tinh trang quy dinh
vé kiém tra, gidm sit nim tdn man trong nhiéu
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vin ban luat din dén tinh trang chdng chéo, miu
thuiin, kh6 4p dung.

Thit ba, d6i v6i kiém tra, gidm sit clia cdc co
quan nha nuSc, can xay dung mot co quan, mot don
vi chu tri, chiu trdch nhiém chinh trong viéc kiém
tra, gidm sit d6i véi cong tdc ddu tranh PCTN.
DPong thdi, x4c 1ap cd ché trach nhiém, cling nhu
nghia vu gii trinh ctia cdc chii thé bi kiém tra, gidm
sat nhung khong thyc hién nhitng hoat dong tich
cuc trong mot khodng thdi gian cu thé.

Thit tu, 361 véi gidm sat cia MTTQVN va céc 8
chifc thanh vién cAn quy dinh rd trdch nhiém cda cd
quan, t§ chifc, cd nhan c6 thim quyén phdi xem
xét, tra 13i yéu cau, ki€n nghi cia MTTQVN va cédc
t6 chic thanh vién trong mot khoang thdi gian cu
thé. Pdng thi, phap luat cAn quy dinh rd hiu qua
phép ly bt 1gi danh cho cd quan, t§ chic, ca nhan
cham tré ho#ic khong xem xét, tra 13i yéu cau, kién
nghi cia MTTQVN va céc t6 chitc thanh vién diing
thGihan m
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ABSTRACT:

Corruption can happen anywhere and greatly affect the development of each country,
infringing on freedom, democracy, and social progress. As a result, it is essential for every
country to prevent and fight against corruption. This paper analyzed the inspection and
supervision activities of the political system to fight against corruption and also proposed some
recommendations for further improving these activities.
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