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TOM TAT:

Toi cudp tai sdn 12 mot trong nhitng toi thudc nhém tdi xAm pham quyén sé hitu, c6 tinh tiét

dinh khung ting ning pham toi c6 t6 chiic dudc quy dinh cu thé tai Piéu 168 B luat Hinh sy nim

2015 (stra d6i va bd sung nim 2017). Ti€p ndi phan trudc néu ro vé cac khdi niém cia toi ndy,

phan 2, tic gid chl y&u phan tich vé cic dic di€m va tdi cudp tai san dudi hinh thitc pham toi
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c6 to chic, cu thé tap trung vao dau hiéu “cau két chidt ché” véi cac dang pho bién va cédc loai

ngudi ddng pham trong pham tdi c¢6 t& chiic, bao gdm: ngudi td chifc, ngudi thuc hanh, ngudi xdi

giuc, ngudi gitp stic. Thong qua bai viét, tdc gid mudn nghién cifu, phan tich va xdc dinh 1o cdc

dic di€ém, thanh phan ddng pham nhim muc dich xdy dung co s& 1y luidn vé mit nghién ctu

khoa hoc d6i véi toi danh nay. Qua dé tao tién dé nghién citu ddi vdi cdc toi danh khic trong

nhém tdi xAm pham quyén s& hitu, dudc thuc hién dudi hinh thitc pham tdi c6 t8 chiic.

Tt khéa: tdi cudp tii san, pham toi c6 td chic, tinh ti€t ting ning, trach nhiém hinh su.

2. Pic di€m ti cuép tai sin dudi hinh thic
pham tdi ¢6 t& chifc

Van dé ditra 1 tai sao toi cudp tai san dudi
hinh thitc pham tdi c6 t6 chitc dudi hinh thitc dong
pham dugc nha lam ludt quy dinh 1a trudng hgp
tdng ndng trach nhiém hinh sy va hinh phat. Va
tai sao toi cudp tai san dudi hinh thic pham tdi cé
td chitc bi coi 12 hinh thiic ddng pham cé tinh
nguy hi€m cao cho xd hoi. Ciu trd 15i nim &
chinh cdc dic di€m dic trung (von cd) cla toi
cudp tai sdn dudi hinh thifc pham tdi c6 6 chitc
quy&t dinh tinh nguy hi€m cho xa hoi cao hon clia
né so vdi trudng hgp pham tdi cudp tai san vdi
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nhitng dau hiéu dugc mo td trong ciu thanh toi
pham cd bdn cia tdi cudp tai sdn. Nhitng dic
diém d6, bao gdbm:

Thit nhdt, thé hién & ddc diém nhiéu nguoi
cung thyc hién tdi cudp tai sdn.

Toi cudp tai san dudi hinh thitc pham toi 6 td
chitc, trude hét 1a hinh thic dong pham, hay néi
cdch khdac day la t6i cudp tai san dugc thyc hién
bing (dudi) hinh thitc dong pham. Pay 1a trudng
hdp ¢6 hai ngudi trd 1én ciing c6 ¥y thuc hién toi
cudp tai san. Hay n6i cdch khdc, diy la cudp tai
san trong trudng hgp dic biét. Tinh dic biét do,
trude hét thé hién § khia canh chi thé thuc hién
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td6i pham. Tai c4u thanh td6i pham cd bdn cia cdc
tdi pham cu thé c6 chii thé cda tdi pham 1a thé
nhan (cd4 nhian) dugc quy dinh tai Phan cdc toi
pham ctia BLHS, nha lam ludt quy dinh mdt
ngudi. Ching han, tai Khodn 1 Piéu 168 BLHS
nim 2015 vé tdi “Cudp tai sadn”, nha lam luit quy
dinh “Ngudinao dung vil luc, de doa dung vii luc
ngay tifc khic... thi bi phat ti tir 03 nim dén 10
nim”. Trong khi d6, véi tinh cdch 1a dong pham,
t0i cudp tai sdn dudi hinh thic pham tdi ¢ t6
chdc ¢6 hai ngudi trd 1én ciung thuc hién tdi
pham. Trong vu cudp tai san dudi hinh thitc pham
tdi c6 td chiic, ty thudc vao quy md va tinh cha't
clia ddng pham c6 thé c6 sd lugng ngudi tham gia
thuc hién khéac nhau, nhung it nhat 1a 2 ngudi. Khi
vu cudp tai sdn dugc thuc hién dudi hinh thic
pham t6i c6 t8 chitc, thudng c6 3 ngudi trd 1én
tham gia v6i nhitng vai trdo khdc nhau nhu ngudi
td chiic, ngudi thuc hanh, ngudi xdi giuc, ngudi
gitip stic, ngudi td chitc duge cd 1y luan 1dn ca
phdp luit thira nhin gdm ngudi chd muu, ngudi
cAm diu, ngudi chi huy. Vay, tai sao 1y ludn va
phdp luat déu thira nhan diéu d6. Van dé & chd,
thuc tién ddu tranh phong ngita va chéng tdi
pham néi chung, tdi cudp tai sdn ndi chung cho
thd'y, ¢6 nhitng trudng hgp 3 vai trd chd muu, cAim
dau, chi huy tap trung vio mdt ngudi ma phdp
ludt quy dinh 13 ngudi t8 chic, nhung ciing cé
nhitng trudng hop mdi vai trod néi trén do 3 ngudi
khdc nhau nim giit. Theo d6, ngudi chi muu Ia
ngudi dé xuéng chi truong, phuong huéng hoat
dong clia nhém ddng pham cu6p tai sdn, truc tiép
diéu khién hoic khong truc ti€p diéu khién hoat
dong clia nhém. Ngudi cAm ddu 12 ngudi thanh
1ap nhém déng pham cudp tai sdn hodc tham gia
vao viéc soan thio k& hoach, phin céng, giao
trach nhiém cho ddng bon ciing nhu don doc, diéu
khién hoat dong cda nhém déng pham cudp tai
san. Ngudi chi huy 1a ngudi diéu khién truc ti€p
ctia nhém dong pham cudp tai sdn cé vii trang
hodc bdn vi trang. Thyc tién ciing cho thdy,
ngudi td chifc trong tdi cudp tai san dudi hinh thic
pham tdi c6 t8 chic ¢6 thé tdn tai dudi mot trong

ba dang 13 chi muu, cAm diu hoic chi huy; nhung
ciing c6 thé k&t hdp hai dang chi muu vdi cAm
ddu, chit muu vé6i chi huy, cAm diu véi chi huy
va ciing c6 thé k&t hgp cad 3 dang. Ngudi t6 chic
vu pham t6i cudp tai sdn dudi hinh thitc pham tdi
¢6 td chitc c6 thé cé nhitng hanh vi nhu khdi
xuéng, vach k& hoach thyc hién, k&€ hoach che
gidu sau khi cuép tai sdn, ri ré 16i kéo ngudi
khdc, phan cong trach nhiém, don déc thic ddy
cdc ddng pham khdc ciing thyc hién toi pham,...
Vi vai trd nhu vay, ngudi t8 chitc ludn dudc coi
12 ngudi c6 hanh vi nguy hiém nha' trong vu cuép
¢6 t8 chitc. Trong s6 nhitng ngudi ddng pham,
pham toi cudp tai sdn dudi hinh thic pham tdi c6
t8 chifc, ngudi t6 chifc bao gid ciing bi trirtng phat
nghiém khic hon. Khi quyé&t dinh hinh phat, mic
hinh phat d6i véi ngudi t6 chitc trong tdi cudp tai
san dudi hinh thic pham tdi ¢ t8 chitc thudng
cao hon mifc hinh phat d6i véi ngudi thuc hanh,
ngudi xdi giuc hodc ngudi gitip sic n€u cdc tinh
ti€t khdc cda vu 4n nhu nhau.

Ngudi thuc hanh: Trong tdi cudp tai sdn dudi
hinh thifc pham tdi c6 t& chitc ludn cé ngudi thuc
hanh. Ngudi thyc hanh trong téi cudp tai sin dudi
hinh thitc pham tdi c6 t& chitc 12 ngudi thyc hién
nhirng hanh vi thuéc mit khdach quan dugc mo ta
trong ci'u thanh t6i pham ting ning clia tdi cuép
tai sdn, tifc 1a ngudi tryc ti€p dung vil luc, de doa
dung v Ivc ngay titc khdc hodc hanh vi khac lam
cho nan nhin 1dm vao tinh trang khong thé chéng
cv dugc nhim chi€m doat tai sdn. Hanh vi cla
ngudi thuc hanh ¢6 dnh hudng tryc ti€p t6i hau
qué cda toi pham. N€u ngudi thuc hanh khong
thyc hién dudc nhitng hanh vi néi trén thi tdi cudp
tai sdn dudi hinh thitc pham tdi c6 t6 chic chi
dirng lai G giai doan chuén bi pham t6i hodc pham
tdi chua dat. Khi d6, TNHS dit ra d6i vSi nhitng
ngudi ddng pham khdc ciing thay ddi rat nhiéu.
Trong mot s6 trudng hop ngudi thue hanh khong
thuc hién ding k& hoach pham tdi ciia nhitng
ngudi déng pham khdc, hoic vin thda mian quy
dinh cia tdi cu6p tai sdn nhung hanh vi d6 c6 thé
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khong ddp tng dd yéu ciu clia nhitng ngudi ddng
pham hoic ciing ¢6 thé vugt qua nhitng yéu ciu
d6 (hanh vi vugt qud cta ngudi thuc hanh), khi
dé tuy tirng trudng hgp ma xét téi TNHS cla
nhitng ngudi déng pham khdc... Mic du khong
gitt vai tro nguy hi€m nha't trong ddng pham cudp
tai sdn dudi hinh thitc pham toi c6 t8 chic, nhung
ngudi thyc hanh gif vai tro trung tim trong vu dn
c6 ddong pham cudp tai sdn dugi hinh thitic pham
tdi ¢6 t6 chiic, vi hanh vi cda ngudi thyc hanh
trong vu cudp tai sdn dudi hinh thdc pham toi cé
t8 chiic 12 co s& dé€ dinh toi danh, d€ x4dc dinh giai
doan thuc hién t6i pham, dé ddnh gid tinh chat
va mifc dd nguy hi€m cho xa hoi ctia hanh vi
pham toi. N6i cdch khdac, TNHS cla nhitng ngudi
ddng pham khdc trong vu 4n ¢6 t& chiic néi chung
va cudp c6 td chitc néi riéng phu thudc vao hanh
vi cia ngudi thyc hanh.

Ngudi xdi giuc ngudi khdc cudp tai san dudi
hinh thifc pham t6i ¢6 t8 chiic 1a ngudi kich dong,
du dd, thic d4y ngudi khdc thyc hién tdi cudp tai
san. Hanh vi xdi giuc tdc dong d€n tu tudng va ¥
chi ctia ngudi khdc, lam xud't hién y dinh pham
tdi va thiic ddy ngudi nay thuc hién hanh vi pham
tdi cudp tai san. Hanh vi ndy thé hién qua nhiéu
phuong thic nhu kich ddng, mua chudc, 161 kéo,
du dd, cudng ép, de doa,... nhung khdi qudt lai
né bao gdm 2 phuong thifc co ban 1 thuyét phuc
va bdt budc. Mot hanh vi dudc coi 12 xdi giuc
trong tdi cudp tai sdn phdi thda mian cdc diéu
kién: M¢t la, ngudi xdi giuc trong tdi cudp tai san
da thyc hién viéc xdi giuc mdt cdch truc ti€p
nhim muc dich d€ ngudi khdc thyc hién hanh vi
cudp tai sdn va nhim vao d6i tugng ngudi thuc
hanh cu thé. N&u chi ¢6 hanh vi kich dong chung
chung, bing qud khong nhim vao mdt ai, mdt
nhém ngudi cu thé thi khong bi coi 13 ngudi xdi
giuc trong dong pham ctlia toi cu6p tai sdn dusi
hinh thitc pham ti c6 td chic; Hai la, ngudi xdi
giuc da c6 hanh vi xidi giuc cu thé nhim giy ra
viéc thue hién tdi cudp tai sdn. N&u chi tdc dong
bing cdch gieo ric, truyén bd, phd bién y tudng
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cu6p tai sin cho mot s6 ngudi, khi€n nhitng ngudi
nay di vao con dudng pham tdi cudp tai sén cling
khong phdi 12 hanh vi xdi giuc trong déng pham
cu6p tai sadn ma chi c6 thé cdu thanh tdi pham
doc 1ap khac; Ba la, ngudi xdi giuc phai cé y dinh
1o rang thic ddy ngudi khdc pham toi cudp tai
san. Ngudi c6 13i néi hodc viéc 1am c6 thé giy
dnh hudng d€n viéc pham toi cuSp tai sdn cla
ngudi khac nhung khdng c6 y dinh thic diy ngudi
nay pham toi cuép tai san thi ciing khong phai la
ngudi xdi giuc trong vu cudp tai sdn dudi hinh
thiic ddng pham c6 t6 chitc. Hanh vi xdi giuc da
c6 lién quan truc ti€p d€n toan bd hoat dong toi
pham clia nhitng ngudi dong pham khdc. Ngudi
thuyc hién tdi pham trudce khi bi xdi giuc chua c6
y dinh pham tdi ma sau khi c6 ngudi khdc xui
giuc ho mdi ndy sinh y dinh pham tdi. Tuy nhién,
néu xii giuc ngudi dudi 14 tudi hoic ngudi khong
c¢6 ndang luc TNHS thuc hi€n hanh vi pham tdi thi
hanh vi xdi giuc dudgc coi la hanh vi thyc hanh
thong qua hanh vi cda ngudi khong chiu trach
nhiém hinh sy.

Ngudi gitip stc 1a ngudi tao nhitng diéu kién
tinh than hodc vat chi't cho viéc thuc hién hanh
vi cu6p tai sadn. Ngudi gitip stic c6 thé gitip vé
tinh than hoic vat chit, bing 13i néi, 15i khuyén,
dong vién ngudi thyc hanh, cung c4p cdc phuong
tién can thi€t (nhu dao, siing, day tréi...), chi din
cdch thic thyc hién hanh vi cudp tai sdn hodc
khic phuc nhitng tré ngai trong qud trinh thuc
hién hanh vi cu6p tai sdn, hita hen che gidu toi
pham, tim chd 4n ndp, x6a ddu vét pham tdi,...
cho ngudi thyc hanh hodc ¢é nghia vu thuc hién
mot cong viéc nhung cd tinh khong thyc hién
nghia vu ctia minh d€ tao diéu kién thuin 1gi cho
viéc thuc hién toi. V& thdi di€m, hanh vi gidp
sttc dugc ti€n hanh trudc hoic trong khi ngudi
pham t6i thyc hién hanh vi cudp tai sdn, tdc la
phdi trudc khi cu6p tai sdn két thiic. BSi vi, su
gitip sic chi c6 tdc dung hd trg, tao diéu kién
thudn 1gi cho viéc thyc hi€n t6i pham trong qua
trinh thuc hi€n né.
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Thuc tién cho thdy, trong mdt vu cudp tai san
dudi hinh thitc c6 t8 chitc khong nha't thiét phdi c6
ddy dd 4 loai ngudi dong pham néu trén. Tuy
nhién, trong tdi cudp tai sdn dudi hinh thic pham
tdi c6 td chitc, ngudi thuc hanh ludn ludn phai ton
tai, bat k€ khi thuc hién hanh vi pham t6i ngudi
d6 c6 thuc hién dugc cdc hanh vi dugec mo td
trong mit khdch quan clia cAu thanh tdi pham hay
khong, ti't cd nhitng ngudi dong pham déu phdi
ciing chiu TNHS vé tdi cu6p tai sdn thuc hién.
Ngudi thuc hanh thuc hién hanh vi cudp tai sdn
dugc d&€n diu thi nhitng ngudi ddng pham khdc
phdi chiu trdch nhiém dén dé. Trong trudng hop
ngudi thyc hanh thyc hién hanh vi vugt qud sy
ban bac, nhi't tri cda nhitng ngudi dong pham
khdc trong vu 4n cudp tai sdn, nhitng ngudi dong
pham nay khong phdi chiu trdch nhiém vé hanh
vi vugt qud d6. Tuong ty nhu vy, néu ngudi nao
trong s6 nhitng ngudi ddng pham tu ¥ nira chirng
chdm dit viéc pham tdi thi chi ngudi dé dugce
mién TNHS vé t6i dinh pham, cdc tinh tiét gidm
nhe, ting ndng hodc loai tror TNHS thudc ngudi
dong pham nao, chi 4p dung ddi véi ngudi d6.

Nhu vy, hanh vi pham t0i cudp tai sdn dudi
hinh thtic pham tdi c6 t& chitc khdc véi hanh vi
cudp tai san dugc thuc hién bdi mot ngudi (don
1) & tinh cung thyc hién hay 1a tinh lién hiép
hanh dong. C6 nghia 1a hanh vi cda mdi ngudi
trong ddng pham c6 t6 chiic mang lién hiép hanh
dong, méc xich, tic dong, hd trg, thic ddy, tao
tién dé cho nhau, bdi hanh vi clia ngudi thuc hanh
12 k€t qud clia hanh vi cda nhitng ngudi dong
pham khdc, con hanh vi clia nhitng ngudi dong
pham khdc 1a tién dé, diéu kién d€ hanh vi cudp
tai sdn cia ngudi thyc hanh dugc thyc hién c6
“két qua ”, dat dugc muc dich chi€m doat dudc
tai sdn clia ngudi khéc.

R6 rang “dic di€m nhiéu ngudi” cling tham
gia thuc hién tdi cudp tai sdn dudi hinh thic
pham tdi c6 t8 chiic, kéo theo nhiéu dang “hanh
vi ddng pham” kh4c nhau va “tinh lién hiép hanh
dong” cda ching. Bdi vay, tinh nguy hi€m cho

x4 hdi cao hon cda tdi cudp tai sdn dudi hinh
thitc pham toi c6 t& chiic so véi toi cudp tai sdn
dugc thuc hién hanh vi don 1é dugc mo té trong
cdu thanh tdi pham co bdn cla toi cudp tai sdn
khong chi dugc quyét dinh bdi s lugng nhiéu
ngudi tham gia thyc hién toi cudp tai sin ma con
dugc quy€t dinh bdi “tinh lién hiép hanh dong”
trong hanh vi cia nhitng ngudi tham gia thuc
hién tdi pham dé.

Thit hai, thé hién & ddc diém cing cé’ ¥ thuc
hién tgi pham.

Tinh nguy hi€m cho xd hdi cao hon clia tdi
cudp tai sin dudi hinh thiic pham tdi ¢6 t& chic so
v6i tdi cu6p tai sdn v6i nhitng dd'u hiéu duge mo
td trong ciu thanh co bdn clia tdi cuSp tai sdn con
thé hién § nhitng ddu hiéu chi quan ctia né véi
tinh cdch 12 mot hinh thitc déng pham c6 tinh
nguy hi€m cao cho xd hoi. Piéu d6 khong chi
dugc quyét dinh bdi dic di€m “ciing ¢d y pham
td6i” cia nhitng ngudi tham gia vu cudp tai sdn
dudi hinh thitc pham tdi ¢6 t8 chitc, ma con dugc
quyét dinh bdi ca dic diém “cdu két chit ché”
gifta nhitng ngudi cung thuc hién i pham. N&u
nhu, trong trudng hgp cudp tai sdn véi nhitng da'u
hiéu dugc mo td trong cAu thanh tdi pham co bin
clia tdi cudp tai sdn, hanh vi cudp tai san 1a bi€u
hién y chi cda mdt ngudi pham toi ra thé gidi bén
ngoai dudi hinh thic hanh dong, thi trong tdi cudp
tai san dudi hinh thic pham tdi ¢6 t§ chitc, hanh
vi cudp tai sdn “h6i tu” vao nd ly tri va y chi cia
tdt cd nhitng ngudi ddng pham trong vu cudp tai
san. V& hinh thic 151, tdi cudp tai sdn c¢6 16i cd ¥
truc ti€p. Trong khi d6, 15i thé hién thdi d6 tim ly
clia ngudi pham toi ddi v6i hanh vi va ddi v6i hau
quéd do hanh vi t6i pham gdy ra. Nhu vay, khi
tham gia thyc hién toi cudp tai sdn dudi hinh thiic
pham tdi c6 td chifc, td't cd nhitng ngudi dong
pham déu nhan thitc duge hanh vi pham tdi clia
minh 13 nguy hi€m cho xi hoi, thdy trudc dugc
hiu qua nguy hi€m cho xd hdi ma hanh vi pham
tdi ciia minh gy ra, nhung mong mudn cho hiu
qué x4y ra. TAt nhién, hanh vi cda nhitng ngudi

$6 1-Thdang 1/2024 17



TAP CHi CONG THUONG

dong pham khdc thong qua hanh vi clia ngudi
thuc hanh giy ra hdu qua nguy hi€m cho xa hoi.
Chinh dic di€ém “c6 ¥ cuing thuc hién tdi pham”
trong tdi cudp tai sdn dudi hinh thic pham tdi c
t6 chifc, tao niém tin, sy quyét tim thyc hién
hanh vi cudp tai sdn cia ngudi thyc hanh. Thyc
tién cho thdy, cdc trudng hgp pham tdi cudp tai
s&n c6 td chitc dude thyce hién “manh mé, “quyét
liét” d€n ciing, gy ra hdu qua rat 16n cho xa hdi.
Thit ba, thé hién & hinh thitc dong pham c6 tinh
nguy hiém cao cho xa hdi - pham tdi cé té chiic
Tinh nguy hi€m cho x4 hdi cao hon cilia toi
cudp tai san dudi hinh thitc pham tdi c6 td chic
so v4i trudng hgp cudp tai san dugc mo ta trong
cdu thanh t6i pham co bdn cda toi cudp tai sdn

~ 9

con thé hién & dic diém “cAu k&t chit ché ” giita
nhitng ngudi cling thyc hién to6i pham. Pic di€m
nay cda tdi cudp tai sdn dudi hinh thic pham tdi
c6 t8 chitc thé hién nhitng dic di€m cd vé mit
khach quan 1dn vé mit chi quan clia ddng pham.
Piéu d6 c6 nghia dic di€m nay khong chi thé
hién & dau hiéu nhiéu ngudi va dd'u hiéu cliing
thuc hién toi cudp tai san, ma con thé hién mic
dd cao clia ddu hiéu cling ¢6 y thurc hién tdi cuSp
tai san thé hién & su cAu k&t chit ché giita nhitng
ngudi cung thuc hién tdi pham. Nhin tor géc do
dic di€m vé mit khdch quan clia ddng pham, tdi
cudp tai sin dudi hinh thifc pham tdi c6 td chitc
12 hinh thiic ddng pham phitc tap thé hién & chd,
ngoai mdt hodc mot s6 ngudi c6 vai trd 12 ngudi
thuc hanh, con cé ngudi t& chiic, ngudi xdi giuc
hoic ngudi gitip sitc. Nhin tir géc d dic diém vé
mit chd quan, t0i cudp tai sdn dudi hinh thdc
pham tdi c6 t& chitc 12 hinh thitic ddong pham cé
thong muu trude dugc dic trung bdi sy ban bac,
thda thuin giita nhitng ngudi ddng pham vé viéc
cung thyc hién tdi cudp tai sdn. Sy ban bac thda
thuidn d6 giita nhitng ngudi ddng pham cé thé
dién ra ngay trudc khi bit tay vao viéc thuc hién
vu cudp tai san hoic & mot thdi di€m thyc hién
t6i pham. Su ban bac thda thuin d6 c6 thé vé mot
s khia canh cu thé cia viéc pham tdi cudp tai
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sdn hodc chi lién quan d&n che diu toi pham ma
khong nhat thi€t phdi vé toan bd cdc hoat dong
pham toi cudp tai san. Su ban bac trude cling c6
thé ra't chi ti€t vé thuc hién toi cudp tai san, cling
c6 th€ vé mot so toi pham cung thyc hién. Ching
han, nhitng ngudi dong pham ban bac, thda thuan
vé thuc hién toi cu6p tai sdn va vé toi giét ngudi,
trong trudng hop bi hai chong trd. Véi dic di€m
nay, ddong pham c6 thong muu trude cé6 mitc do
nguy hi€m cho xa hodi cao hon ddng pham khong
c6 thong muu trudc.

Trong su k&t hgp cdc dic di€m cd vé mit
khdch quan, 1dn vé mit chd quan ctia ddng pham,
t0i cudp tai sdn dudi hinh thic pham tdi c6 t§
chitc 12 pham toi c6 t& chitc ma theo phdp luat
hinh sy 12 c6 sy cdu k&t chit ché gitta nhirng
ngudi ciing thyc hién tdi pham (Khodn 3 Piéu 17
BLHS nidm 2015). Sy c4du k&t chidt ché giita
nhirng ngudi pham toi cudp tai san dudi hinh thic
pham tdi c6 t6 chiic thé hién § mitc dd phan héa
vai tro, nhiém vu cu thé clia nhitng ngudi dong
pham, nhu: ngudi t§ chitc, ngudi thyc hanh, ngudi
xdi duc, ngudi gitp sdc ciing nhu § sy ban bac,
thda thuan & mic do thong nha't cao, chit ché, chi
ti€t vé thyc hién vu cudp tai san. Trudc khi thyc
hién to6i pham, nhitng ngudi dong pham ban bac
trudc va c6 sy phan cdng thyc hi€n t6i pham.
Thuyc tién dau tranh phong ngira va chéng tdi
cudp tai san dugi hinh thitc pham tdi c6 td chirc
cho thay, trudc khi thyc hién vu cudp tai sdn,
nhitng ngudi dong pham cling ban bac k§ ludng,
chi ti€t k& hoach pham toi cudp tai sdn dudi su
chi dao, diéu khién théng nhi't clia ngudi td chifc.
Di véi d6 1a phan cong, sdp dit vai tro clia nhitng
ngudi tham gia, trong d6, mdi ngudi thyc hién
mot hodc mdt sd hanh vi va chiu sy diéu khién
clia ngudi to chic. DAu hiéu ¢6 td chitc phdn 4nh
phuong thic thyc hi€n hanh vi pham tdi. Viéc
pham tdi luén dugce chudn bi chu ddo, cdn thian
trén moi mit vé k& hoach thyc hién toi pham, k&
hoach che diu tdi pham,... Vi vy, hanh vi cudp
tdi sdn dugc thuc hién mot cdch tinh vi, xdo
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quyét, tdo bao hon, gdy hau qud 16n hon va dé
dang che ddu tdi pham hon so vdi trudng hgp
pham t6i riéng 18.

Thuc tién dau tranh phong ngira va chdng toi
cudp tai sdn dudi hinh thdc pham toi c6 t8 chirc
& nudc ta cho thdy, sy cAdu két chit ché thé hién
& cdc dang: thi nha't, nhitng ngudi dong pham
cudp tai sdn da tham gia mot bing nhém cudp
tai sdn; tht hai, nhitng ngudi déng pham cudp
tdi sdn da cling nhau pham t6i cudp tai sdn
nhiéu 14n, theo mdt k& hoach da thdng nhi't
trudc; thit ba, nhitng ngudi dong pham cudp tai
sdn chi thuc hién tdi pham cudp tai sdn mot 1an,
nhung da t6 chic thuc hién theo k& hoach da
dugc ban bac, thda thuén ky cang, chu ddo, cé
chu&dn bi phuong tién, c6 khi cd chudn bi k&
hoach che dau tdi pham.

TU nhitng diéu phan tich khdi qudt trén day,
c6 thé thdy, nhitng dic di€m dic thi cla tdi cudp
tai sdn dudi hinh thic pham tdi c6 t6 chic gin
lién vé6i nhitng ddu hiéu khach quan va chd quan
cla hinh thifc déng pham, ndi dung clia dong
pham, hinh thifc cia ddng pham, tinh chit cla
dong pham, s6 ngudi trong dong pham, mitc do

TAILIEU THAM KHAO:

cau két, phuong thitc hoat dong, khd ning thuc
hién hanh vi pham tdi cudp tai san... Pay la cd sd
ly luan d€ khing dinh t6i cudp tai sdn dudi hinh
thiic pham tdi ¢6 t6 chic 1a déng pham cé tinh
nguy hi€m cao cho x4 hoi va phap luat hinh sy
quy dinh 1a tinh ti€t dinh khung ting ning (d4u
hiéu ctia cAu thanh t6i pham ting ning cla toi
cudp tai sdn) d€ trén cd sd quy dinh ting ning
trach nhiém hinh sy va hinh phat d6i véi nhitng
ngudi ddong pham.

3. K&t luan

Phép ludt hinh sy nuGc ta quy dinh ti cudp tai
sdn dudi hinh thirc pham tdi c6 td chic 12 tinh tié't
dinh khung tdng ning (dinh khung hinh phat ting
ning) clia tdi cuSp tai sdn nhim thyc hién va phu
hop vdi chinh sdch hinh su: k&t hop nghiém tri
véi khoan hdong, k&t hgp cudng ché vdi thuyét
phuc gido duc, clia Nha nudc ta, cdc nguyén tic
ctia ludt hinh sy nhu phdp ché&, cong bing, binh
ding, phan héa tdi pham va cd thé héa hinh phat,
nhan dao... Thém nita 12 d€ dau tranh phong ngira
va chdng c6 hiéu qua toi cudp tai sdn néi chung
va toi cu6p tai sdn dudi hinh thitc pham tdi c6 t&
chtic néi riéng W
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THEORETICAL ISSUES ABOUT PROPERTY ROBBERY
IN THE FORM OF ORGANIZED CRIME
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Ho Chi Minh City University of Technology and Education
’Legal Support Team, Thu Duc City People's Court

ABSTRACT:

The crime of property robbery is one of the crimes belonging to the group of crimes infringing
on property rights, with aggravating circumstances of organized crime specifically stipulated in
Article 168 of the 2015 Penal Code (amended and supplemented in 2017). Following the previous
paper, this paper analyzed the characteristics of property robbery in the form of organized crime,
focusing on the signs of "close collusion" with common types of accomplices in organized crime,
including organizers, practitioners, instigators, and helpers. This paper is expected to develop a
theoretical basis about property robbery in the form of organized crime to conduct further research
on other crimes in the group of property rights violations that are committed in the form of
organized crime.

Keywords: robbery, organized crime, aggravating circumstances, criminal liability.

20 S61-Thdng 1/2024



